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The Land Kegistration Law of Massachusetts. 



Introductory Statement. 

The system of land transfer authorized by the land regis- 
tration act, more commonly known as the '* Torrens sys- 
tem," was first dealt with oflScially in Massachusetts in 1891, 
by a brief reference in the inaugural address of His Excel- 
lency the late Gov. Wm. E. Russell, and afterwards by his 
special message to the Senate and House of Representatives, 
dated Feb. 17, 1891. This message is here reprinted in full, 
with the exception of two paragraphs not applicable to the 
present law : — 

In my inaugural address I referred to the fact that the subject 
of a thorough reform in our system of land registration and trans- 
fer would be brought before you, and commended the matter to 
jour serious consideration. Since that time public-spirited citizens 
and various business organizations have been manifesting an inter' 
est in this question, and through the press and otherwise it is 
coming prominently before the people for discussion. In view of 
the great benefits which I believe can be realized by the adoption 
of new methods, I deem it proper to bring the matter specially 
and prominently to your attention. 

I believe that the Australian system of land registration and 
transfer, more commonly referred to, from the name of its origina- 
tor, as the Torrens system, is the longest step that has yet been 
taken anywhere towards that freedom, security and cheapness of 
land transfer which is conceded to be so desirable in the interest 
of the people. Our citizens demand the enactment of the best 
legislation that can be devised, whether originated here or else- 
where, and while another country, whose conditions are similar to 
our own, has gained the credit of first adopting the admirable and 
simple plan of land transfer which I now call to jour attention, 
we can yet be the first among the States of the Union to place this 
legislation upon our statute book and to lead the way in its adop- 
tion by the American people, as we have already done in the case 
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of the Australian ballot. The universal favor with which this lat- 
ter system has been received by our people should at least remove 
any prejudice against following the legislation of the same country 
in another respect. 

The need of some new system of land transfer is shown by the 
growing public dissatisfaction caused by the delays and expense 
attending our present system of registration of deeds. That sys- 
tem has existed in this Commonwealth for a little more than two 
hundred and forty years. In former days when our population 
was smaller it apparently satisfied the popular demand ; but with 
increase of population it has become less serviceable. Our people 
are now largely concentrated in cities and populous towns. The 
last national census shows that forty-seven cities and towns, hav- 
ing each more than eight thousand inhabitants, contain seventy per 
cent, of our whole population. The density of the population with 
the greater subdivision of land and increase of real estate trans- 
actions which it involves is reflected in the mass of the records in 
our registries of deeds. The four containing the largest number 
of volumes are those of the Middlesex south district, of Suffolk 
County, of the Worcester district and of the Essex south district. 
These contain respectively at the present time, 2,022, 1,979, 1,355 
and 1,300 volumes. The increase in the number of volumes in 
three of these registries during the period of thirty years from the 
end of the year 1860 to the end of the year 1890 was as follows : 
in the Suffolk registry, from 790 to 1,974 volumes, an increase of 
150 per cent. ; in the Middlesex south district registry, from 872 
to 2,014 volumes, an increase of 131 per cent., and in the Essex 
south district registry, from 617 to 1,297 volumes, an increase of 
110 per cent.* These figures indicate such a rapid growth in the 
mass of the records that at no distant day even the question of 
providing room for the records will be a matter of serious concern. 

* Middlesex sonth registry now contains 3,160 volumes, and Suffolk, 3,038. 

In the historical pamphlet written by John T. Hassam, A.M., on the registers of 
deeds for the county of Suffolk, being a part of the proceedings of the Massachusetts 
Historical Society for March, 1900, the author says : "The great increase in the bulk 
of the records in the Suffolk registry of deeds can be best comprehended by bearing 
in mind that 19 books contained all the deeds and other instruments left for record 
from the first settlement of the country down to the year 1700. On Jan. 1, 1800, the 
number bad risen to 193 ; on Jan. 1, 1850, there were 606 bookg on the shelves ; and 
on Jan. 1, 1^75, 1,250 of them ; on Jan. 1, 1900, they had increased to 2,666 in num- 
ber. So that there have been added in the last twenty-five years more books than 
had been filled during the entire period that preceded it. These are huge folio 
manuscript volumes, containing, most of them, 640 pages each. When the present 
register entered upon the duties of his office there were 1,029 volumes in the registry, 
so that he has attested as many volumes of the records as all his predecessors put 
together and half as many more besides." 
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But we are already met by the more serious diflSculty that the 
present mass of records is so great that much time and labor must 
be spent in searches in order to ascertain the transactions which 
affect the title to any piece of land. This causes delay and ex- 
pense in completing transfers even if the most complete methods 
of indexing should be employed, so as to reduce to a minimum 
the time required in searching the records — and our present 
methods are by no means perfect. The delay and expense attend- 
ing the present system form a serious tax upon purchasers and 
mortgagors of land, which bears with especial weight upon owners 
of small estates. 

The first point which should be noted in connection with the 
Torrens system is that its use is optional and not compulsory ; 
existing methods of transfer can be continued precisely as at 
present. It remains entirely within the option of every land 
owner whether he will avail himself of the privileges offered by 
the new system or not, and therefore no one loses any right which 
he now possesses. The new method must secure support from the 
public not through compulsory legislation but through the greater 
advantages which it offers. 



The contrasts between our present system of registration of 
deeds and the Torrens system of registration of titles are very 
marked. Under our system title to land depends not only upon 
instruments recorded in the registry of deeds, but also upon facts 
and proceedings which lie outside of those records. There is a 
constant increase in the mass of records of deeds and of proceed- 
ings affecting titles to land, which makes the work of examination 
a constantly growing burden. If any man's title to a piece of land 
is questioned or attacked by any particular person the Common- 
wealth has provided courts with appropriate jurisdiction in which 
the owner can have bis rights ascertained and established as against 
that person. But it has failed to provide any method by which 
one can have his title ascertained and established as against all 
the world. Under our practice a new examination of the title is 
usually made upon each sale or mortgage of a piece of land, in 
spite of the fact that sufficient examinations may have been made 
in former transactions. These repeated re-examinations, gener- 
ally needless, not only cause useless expense but delays which 
often involve a serious loss. 

Under the Torrens system an official examination of title is sub- 
stituted for an unofficial one, and the result when once sufficiently 
ascertained is given conclusive effect in favor of the owner, and 
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his title is made perfect against all the world. In effect under the 
Torrens system the State provides a proper court in which any one 
can have his rights in relation to a piece of land declared and es* 
tablished, not only as against particular persons who may have an 
adverse interest upon special notice to them, but also as against 
everybody. The principle of basing decrees upon general notice 
to all persons interested already prevails in our probate law. Laws 
providing for the removal of clouds upon title to land after gen- 
eral notice to all unknown defendants exist in many States of the 
Union, and the validity of decrees made under such laws has been 
established by decisions of the supreme court of the United States. 

The contrasts in practical effect between the two systems are 
therefore very great. Under the system of registration of deeds^ 
we have needless expense from repeated re-examinations, loss 
from delays, and possible insecurity arising from the fact that title 
depends not only upon the records but also upon facts outside of 
the records and not disclosed by them. Under the Torrens system^ 
the title is examined once for all, and there is no needless re-ex- 
amination ; as all subsequent acts and proceedings must be brought 
one by one to the registrar to be noted, the state of the title can be 
ascertained at any time by simple inspection of the certificate on 
record. Therefore, with the added advantage of great simplifi- 
cation of the forms of legal instruments, transfers can be made 
quickly, easily and at small expense ; and, further, there is abso- 
lute security in the possession of the premises bought, resulting 
from the indefeasibility given to the certificate of title issued by 
the State. The result is that under the Torrens system real estate 
can be transferred or pledged for loans with almost as much ease 
as stock in corporations. 

A further feature of the system is worthy of notice. When land 
is first registered and a certificate of title is issued, or when it 
passes by will or descent on the death of an owner, the applicant, 
devisee or heir is required to pay a small percentage of the value 
of the land, generally about one-fifth of one per cent., into the 
public treasury. The sums so paid form an " assurance fund " 
which is held for the payment of indemnity to any person who may 
have had some claim upon, or interest in, land admitted to regis- 
tration, and who failed to receive notice of the application, or for 
other sufiScient cause did not assert his claim. Under our system, 
on the other hand, a purchaser may have paid full value for his 
land, yet if any outstanding claim or interest is overlooked, 
he is obliged to make further payment, and may be remitted for 
his remedy to a suit upon covenants which have no practical 
value. 
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Again, technical claims are sometimes passed over by one at* 
torney as of no consequence, but by subsequent requirement of 
some other attorney, who thinks them of importance, the owner 
may be subjected to delay and expense in obtaining a release. 

Such being, in brief, the features of the Torrens system as con- 
trasted with that which we now employ, argument seems almost 
superfluous in support of the advisability of adopting it. While a 
system which gives absolute security of title and makes transfers 
easy, quick and inexpensive, tends to make all land more valuable, 
its benefits will be especially felt by two great classes of our 
people, — the small land owners and the borrowers upon mort- 
gage. Widely distributed proprietorship of land and the owner- 
ship by the people, to the greatest possible extent, of the homes 
in which they live, are so obviously desirable that I need not dwell 
upon them. It is evident that the masses of the people are more 
injuriously affected by the insecurity and expense connected with 
our present system than the rich ; the smaller the piece of real 
estate, the greater is the proportionate expense of transferring it. 
Under the Torrens system, the expenses of transfer are based 
upon a fixed percentage of the value of the estate, so that a small 
estate is not subjected to a greater proportionate charge than a 
large one. Then, too, ease and cheapness of transfer are of more 
consequence to a man whose whole property is invested in a small 
piece of real estate than to the large land owner, as it is more im- 
portant to the former to be able easily to dispose of his property 
to meet any sudden exigency. 

The convenience and relief afforded by this new system to all 
who borrow upon mortgage will be very great. The facility of 
raising money easily and cheaply upon landed security is of great 
consequence to the prosperity and development of a community. 
By abolishing the tax formerly imposed upon mortgages, our State 
has already relieved borrowers of one unjust and oppressive bur- 
den, to the great advantage of the public, and the additional step 
now proposed will confer further benefit in the same direction. 
The power of readily pledging real estate will also prove of great 
importance to the business community. At present the delays 
involved in an examination of title often prevent a business man 
from obtaining a needed advance to meet a sudden stringency in 
the money market. At times when loans are contracted and credit 
is shaken it would be of great benefit to business if all the real 
estate of the community, possessing, as it does, greater stability 
of value than anything else, could be made as immediately avail- 
able as a means of raising money as stocks of goods or other per- 
sonal property. 
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The Torrens system of registration of title was an adaptation 
to land of a system of registration of title to shipping. It was 
established in the colony of South Australia in the year 1856. It 
has since been adopted in the other Australian colonies, in New 
Zealand, British Columbia and in the city of Toronto in a modified 
form ; it was established in part in Ireland soon after the year 
1863 ; and as the result of a long agitation in England, a bill em- 
bodying it was brought forward as a government measure at the 
last session of Parliament. Systems of dealing with land which 
give like facilities of transfer have long existed in some of the con- 
tinental countries of Europe. The successful use of the Torrens 
system for nearly a generation in Australia, its introduction into 
other English possessions, all deriving their system of law from 
the same source as ourselves, show that it can be easily adapted 
to our circumstances. 



I believe the present legislature can go far enough into this 
matter to become satisfied that the proposed system is both desir- 
able and practicable, and to take action looking to its adoption. 
It is evident, however, that before a proper bill can be drafted 
for its application in this Commonwealth the whole subject should 
receive the most careful and painstaking investigation, ample op- 
portunity should be afforded for all persons interested to express 
their views and to make suggestions, and the machinery for carry- 
ing out the new system should be thoroughly planned. It will also 
be found desirable, no doubt, to make some other changes in our 
present laws relating to land in connection with the adoption of 
the new system of transfer. I recognize that it is entirely impos- 
sible for a committee of the legislature, burdened with the duty 
of hearing and reporting upon many important matters in a limited 
time, to undeii;ake the framing of such a statute. 

I therefore recommend the appointment of a special commission, 
to be charged with the duty of giving public hearings on this mat- 
ter, and reporting to the next legislature the draft of a proper act, 
together with any amendments of our present law which should 
accompany it. While I have in my inaugural address asked you 
to consider whether our present system of administrative commis- 
sions is a sound one, a commission of this character, created for 
the purpose of hearing evidence upon a special subject of large 
importance and involving much intricacy of detail, and reporting 
a bill for the information and assistance of the legislature, is not 
only unobjectionable in principle under our form of government, 
but useful in practice. I believe, moreover, that with a reason- 
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able sum allowed for clerical expenses, competent men, who would 
command the confidence and support of the public, can be induced 
to serve upon this proposed commission out of public spirit and 
without compensation. Before the meeting of the next legislat- 
ure there will be ample time for the performance of the work in- 
volved, and in my judgment public sentiment will have so ripened 
by that time in support of the proposed legislation that its enact- 
ment could be easily secured. 

As a result of this message from Governor Russell, a joint 
special committee of both branches of the Legislature, to sit 
in recess, was appointed that year to report upon the advis- 
ability of adopting the Torrens system of land transfer. 
After investigation and public hearings the committee unan- 
imously reported in favor of its adoption. A draft of a bill 
was presented to this committee and was before succeeding 
<5ommittees of the Legislature for 1892 and 1893. In 1893 
the suggestion made in Governor Russell's message, to au- 
thorize the appointment of a special commission to consider 
the whole subject and report to the Legislature a draft of a 
bill, was adopted and authorized by chapter 100 of the Acts 
of 1893. James R. Garret and Heman W. Chaplin, Esqs., 
X)f Boston, and Frederick H. Stebbins, Esq., of Springfield, 
were appointed on this commission, and in March, 1894, they 
reported to the Legislature a majority and minority draft of 
^ bill. Neither of these drafts was enacted, and the whole 
matter was referred to each succeeding Legislature till 1897, 
when by chapter 511 of the Acts of 1897, the Governor was 
authorized to appoint a committee to draft another bill, and 
Alfred Heraenway, Esq , of Boston, was appointed as the 
sole member of this committee. On Jan. 3, 1898, he re- 
ported to the Legislature a draft of a bill, which, with slight 
changes, was enacted as chapter 562 of the Acts of 1898, 
entitled *' An act to provide for registering and confirming 
titles to land." 

The land registration act went into effect Oct. 1, 1898, 
and the court of land registration was opened for business 
Oct. 14, 1898. 

On Jan. 25, 1899, an action was brought in the supreme 
judicial court for the county of Suffolk attacking the valid- 
ity of this act on the ground that it was contrary to the con- 
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stitution of tbe United States and of the Commonwealth of 
Massachusetts. 

Mr. Justice Hammond made the following reservation of 
the case for the decision of the full court : — 

This case came on to be heard before me. The only question 
raised at the hearing was whether St. 1898, c. 562, was coQStitu- 
tional, this question I reserve for the determination of the full 
court, and report the case, by request of tiie parties, upon the 
petition and answer, together with the rules of the court of regis- 
tration and the set of certified documents referred to in the answer 
and made part of the case. The parties have agreed that at the 
argument there may be furnished to tbe court pamphlet copies of 
said act, and such blank forms for procedure made by the said 
court of registration and approved by this court as any party may 
desire. 

On Jan. 3, 1900, an opinion of the full court was filed^ 
sustaining the constitutionality of the act, and the following 
rescript was entered : — 

Suffolk, ss. In the Supreme Judicial Court^ 

William B. Tyler, Petitioner ^ v. The Judges of the Court 
OP Registration, Respondents. 

This case having been reserved for the consideration of the full 
court, and the full court, after hearing the same, having decided 
that the provisions of the land registration act of this Common- 
wealth, in the petition mentioned and amendments thereof, whereby 
a decree of registration entered in pursuance of the said statutes 
is made conclusive upon and against all persons as therein pro* 
vided, are valid and not repugnant to the constitution of the 
United States or to the constitution of this Commonwealth ; and 
having decided that the said statutes do not give to the recorder 
and assistant recorders therein mentioned judicial powers contrary 
to the constitution of this Commonwealth ; and having decided 
that the provisions of the said statutes relating to transfers and 
dealings with registered land after original registration are valid 
and not repugnant to the constitution of the United States or the 
constitution of this Commonwealth, — now, in pursuance of the 
said decision and upon hearing counsel for the parties, it is ordered 
and decreed that the prayer of the petition for a writ of prohibi- 
tion be denied, and that the petition do stand dismissed out of 
this court. 

By the court : John Noble, Clerk. 

Feb. 9, 1900. 
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In this case the petitioner was represented by John L. 
Thorndike, Esq., and the respondents by Attorney-General 
Hosea M. Knowlton and Assistant Attorney-General Frank- 
lin T. Hammond ; and the opinion of the court, written by 
Chief Justice Holmes, is here printed in full : — 

[176 Masb. 71.] 

Tyler v. Judges of the Court of Registration. 

Holmes, C. J. This is a petition for a writ of prohibition 
against the judges of the court of registration established by St. 
1898, c. 562, and is brought to prevent their proceeding upon an 
application concerning land in which the petitioner claims an 
interest. The ground of the petition is that the act establishing 
the court is unconstitutional. Two reasons are urged against the 
act, both of which are thought to go to the root of the statute and 
to make action under it impossible. The first and most important 
is that the original registration deprives all persons except the 
registered owner of any interest in the land without due process 
of law. There is no dispute that the object of the system, ex- 
pressed in section 38, is that the decree of registration '' shall 
bind the land and quiet the title thereto," and ^^ shall be con- 
clusive upon and against all persons " whether named in the pro- 
ceedings or not, subject to few and immaterial exceptions. And 
this being admitted, it is objected that there is no sufficient 
. process against, or notice to, persons having adverse claims in a 
proceeding intended to bar their possible rights. 

The application for registration is to be in writing and signed 
and sworn to. It is to contain an accurate description of the land, 
to set forth clearly other outstanding estates or interests known to 
the petitioner, to identify the deed by which he obtained title, to 
state the name and address of the occupant, if there is one, and 
also to give the names and addresses, so far as known, of the 
occupants of all lands adjoining (section 21). As soon as it is 
filed, a memorandum containing a copy of the description of the 
land concerned is to be filed in the registry of deeds (section 20). 
The case is immediately referred to an examiner (appointed by 
the judge, section 12), who makes as full an investigation as he 
can, and reports to the court (section 29) . If in the opinion of the 
examiner the applicant has a good title as alleged, or if the appli- 
cant after an adverse opinion elects to proceed further, the recorder 
is to publish a notice by order of the court in some newspaper 
published in the district where any portion of the land lies. This 
notice is to be addressed by name to all persons known to have an 
adverse interest, and to the adjoining owners and occupants so far 
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as known, and to all whom it may concern. It is to contain a 
description of the land, the name of the applicant and the time and 
place of the hearing (section 31). A copy is to be mailed to every 
person named in the notice whose address ig^ known, and a duly 
attested copy is to be posted in a conspicuous place on each parcel 
of land included in the application, by a sheriff or deputy sheriff, 
fourteen days at least before the return day. Further notice may 
be ordered by the court (section 32) . 

It will be seen that the notice is required to name all persons 
known to have an adverse interest, and this of course includes any 
adverse claim, whether admitted or denied, that may have been 
discovered by the examiner, or in any way found to exist. Taking 
this into account we should construe the requirement in section 21, 
concerning the application, as calling upon the applicant to men- 
tion not merely outstanding interests which he admits, but equally 
all claims of interest set up although denied by him. We mention 
this here to dispose of an objection of detail urged by the peti- 
tioner, and we pass to the general objection that, however con- 
strued, the mode of notice does not satisfy the constitution, either 
as to persons residing within the State upon whom it is not served 
or as to persons residing out of the State and not named. 

If it does not satisfy the constitution, a judicial proceeding to 
clear titles against all the world hardly is possible, for the very 
meaning of such a proceeding is to get rid of unknown as well as 
known claims, — indeed, certainly against the unknown may be 
said to be its chief end ; and unknown claims cannot be dealt with 
by personal service upon the claimant. It seems to have been the 
impression of the supreme court of Ohio, in the case most relied 
upon by the petitioner, that such a judicial proceeding is impossi- 
ble in this country. (State v. Guilbert, 56 Ohio St. 575, 629.) 
But we cannot bring ourselves to doubt that the constitution of the 
United States and of Massachusetts, at least, permit it as fully as 
did the common law. Prescription or a statute of limitations may 
give a title good against the world, and destroy all manner of out- 
standing claims without any notice or judicial proceeding at all. 
Time and the chance which it gives the owner to find out that he is 
in danger of losing rights are due process of law in that case. 
(Wheeler v. Jackson, 137 U. S. 245, 258.) The same result used 
to follow upon proceedings which, looked at apart from history, 
may be regarded as standing half-way between statutes of limita- 
tions and true judgments in rem^ and which took much less trouble 
about giving notice than the statute before us. We refer to the 
effect of a judgment on a writ of right after the mise joined and 
the lapse of a year and a day. (Booth, Real Actions, 101, in 
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margine; Fitz. Abr. Continaal Claim, pi. 7, Faux Becovere^ pi. 1 ; 
Y. B. 5 Ed. III. 51, pi. 60 ; and of a fine with proclamations after 
the same time or by a later statute after five years. 2 Bl. Comm. 
354. 2 Inst. 510, 518. St. 18 Ed. I. modus levandi fines. 34 Ed. 
III. c. 16. 4 & 5 Hen. VII. c. 24. 32 Hen. VIH. c. 36.) It 
would have astonished John Adams to be told that the framers of 
our constitution had put an end to the possibility of these ancient 
institutions. A somewhat similar statutory contrivance of modern 
days has been held good. (Turner v. New York, 168 U. S. 90.) 
Finally, as was pointed out by the counsel for the petitioner, a 
proceeding in rem in the proper sense of the word might give a 
clear title without other notice than a seizure of the res, and an 
exhibition of the warrant to those in charge. (2 Browne, Civ. & 
Adm. Law, 398.) The general requirement of advertisement in 
admiralty cases is said to be due to rules of court. (U. S. Adm. 
rule 9. Betts, Adm. Practice (1838), 33, 34, App. 14.) 

The prohibition in the fourteenth amendment of the United 
States against a State depriving any person of his property with- 
out due process of law, and that in the twelfth article of the 
Massachusetts bill of rights refer to somewhat vaguely determined 
criteria of justification, which may be found in ancient practice 
(Murray v. Hoboken Land Co., 18 How. 272, 277), or which may 
be found in convenience and substantial justice, although the form 
is new (Hurtado v. California, 110 U. S. 516, 528, 531 ; Holden 
V. Hardy, 169 U. S. 366, 388, 389). The prohibitions must be 
taken largely with a regard to substance rather than to form, or 
they are likely to do more harm than good. It is ndt enough to 
show a procedure to be unconstitutional to say that we never have 
heard of it before. (Hurtado v. California, 110 U. S. 516, 537.) 

Looked at either from the point of view of history or of the 
necessary requirements of justice, a proceeding in rem dealing 
with a tangible res may be instituted and carried to judgment 
without personal service upon claimants within the State or notice 
by name to those outside of it, and not encounter any provision 
of either constitution. Jurisdiction is secured by the power of the 
court over the res, ' As we have said, such a proceeding would be 
impossible were this not so, for it hardly would do to make a dis- 
tinction between the constitutional rights of claimants who were 
known and those who were not known to the plaintiff, when the 
proceeding is to bar all. (Pennoyer v, Neff, 95 U. S. 714, 727 ; 
The Mary, 9 Cranch, 126, 144 ; Mankin v. Chandler, 2 Brock. 
125, 127 ; Brown v. Levee Commissioners, 50 Miss. 468, 481 ; 2 
Freeman, Judgments, 4th ed. sections 606, 611.) In Hamilton 
V. Brown, 161 U. S. 256, a judgment of escheat was held con- 
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cluBive upon pessons notified only by advertisement to all persons 
interested. It is trae that the statute under consideration required 
the petition to name all known claimants and personal service to 
be made on those so named. But that did the plaintiffs no good, 
as they were not named. So a decree allowing or disallowing 
a will binds everybody, although the only notice of the proceed- 
ings given be a general notice to all persons interested. And in 
this case, as in that of escheat just cited, the conclusive effect of 
the decree is not put upon the ground that the State has an obso- 
lute power to determine the persons to whom a man's property 
shall go at his death, but upon the characteristics of a proceeding 
in rem. (Bonnemort v. Gill, 167 Mass. 338, 340. See 161 U. S. 
263, 274.) Admiralty proceedings need only to be mentioned in 
this connection, and further citation of cases seems unnecessary. 

Speaking for myself, I see no reason why what we have said as 
to proceedings in rem in general should not apply to such proceed- 
ings concerning land. In Arndt v. Griggs, 134 U. S. 316, 327, 
it is said to be established that ^^ a State has power by statute to 
provide for the adjudication of titles to real estate within its limits 
as against non-residents who are brought into court only by publi- 
cation. " In Hamilton v. Brown, 161 U. S. 256, 274, it was 
declared to be within the power of a State '* to provide for deter- 
mining and quieting the title to real estate within the limits of the 
State and within the jurisdiction of the court after actual notice 
to all known claimants, and notice by publication to all other 
persons. " I doubt whether the court will not take the further 
step, when necessary, and declare the power of the States to do 
the same thing after notice by publication alone. (See Huling v. 
Kaw Valley Railway Improvement Co., 130 U. S. 559, 564 ; Parker 
v.. Overman, 18 How. 137, 140, 141 et seq,) But in the present 
case provision is made for notice to all known claimants by the re- 
corder, who is to mail a copy of the published notice to every per- 
son named therein whose address is known (section 32) . We shall 
state in a moment our reasons for thinking this form of notice con- 
stitutional. (See, further. Cook v. Allen, 2 Mass. 462, 469, 470 ; 
Dascom v, Davis, 5 Met. 335, 340 ; Brock v. Old Colony R.R., 
146 Mass. 194, 195.) 

But it is said that this is not a proceeding in rem. It is certain 
that no phrase has been more misused. In the past it has had 
little more significance than that the right alleged to have been 
violated was a right in rem, Austin thinks it necessary to quote 
Leibnitz, for the sufficiently obvious remark that every right to 
restitution is a right in personam. So as to actions. If the tech- 
nical object of the suit is to establish a claim against some partic- 
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olar person, with a jadgment which generally, in theory at least, 
binds his body, or to bar some individual claim or objection, so 
that only certain persons are entitled to be heard in defence, the 
action is in personam^ although it may concern the right to or 
possession of a tangible thing. (Mankin v. Chandler, 2 Brock. 
125, 127.) If, on the other hand, the object is to bar indifferently 
all who might be minded to make an objection of any sort against 
the rights sought to be established, and if any one in the world 
has a right to be heard on the strength of alleging facts which, if 
true, show an inconsistent interest, the proceeding is in rem. (2 
Freeman, Judgments, 4th ed. § 606, ad ^m.) All proceedings, 
like all rights, are really against persons. Whether they are pro- 
ceedings or rights in rem depends on the number of persons 
affected. Hence the res need not be personified and made a party 
defendant, as happens with the ship in the admiralty, it need not 
even be a tangible thing at all, as sufficiently appears by the case 
of the probate of wills. Personification and naming the res as 
defendant are merely symbols, not the essential matter. They are 
fictions, conveniently expressing the nature of the process and the 
result, — nothing more. 

It is true as an historical fact that these symbols are used in ad- 
miralty proceedings, and also, again merely as an historical fact, 
that proceedings in rem have been confined to cases where certain 
classes of claims, although of very divers sorts, for indemnifica- 
tion for injury, for wages, for salvage, etc., are to be asserted. 
But a ship is not a person. It cannot do a wrong or make a con- 
tract. To say that a ship has committed a tort is merely a short- 
hand way of saying that you have decided to deal with it as if it 
had committed one, because some man has committed one in fact. 
There is no a priori reason why any other claim should not be en- 
forced in the same way. If a claim for a wrong committed by a 
master may be enforced against all interests in the vessel, there is 
no juridical objection to a claim of title being enforced in the same 
way. The fact that it is not so enforced under existing practice 
affords no test of the powers of the Legislature. The contrary 
view would indicate that you really believed the fiction that a 
vessel had an independent personality as a fact behind the law. 
Furthermore, naming the res as defendant, although a convenient 
way of indicating that the proceeding is against property alone, — 
that is to say, that it is not to establish an infinite personal lia- 
bility, — is not of the essence. If, in fact, the proceeding is of 
that sort, and is to bar all the world, it is a proceeding in rem. 

Then as to seizure of the res. It is convenient in the case of 
£i vessel, in order to secure its being on hand to abide judgment. 
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although, in the case of a salt against a man, jurisdiction is re* 
garded as established by service, without the need of keeping him 
in prison to await judgment. It is enough that the personal ser- 
vice shows that he could have been seized and imprisoned. Seiz* 
ure, to be sure, is said to be notice to the owner. (Scott v. Sherman, 
2 W. Bl. 977, 979 ; Mankin v. Chandler, 2 Brock. 125, 127.) 
But fastening the process or a copy to the mast would seem not 
necessarily to depend for its effect upon the continued custody of 
the vessel by the marshal. However this may be, when we come 
to deal with immovables, there would be no sense whatever ia 
declaring seizure to be a constitutional condition of the power of 
the Legislature to make a proceeding against land a proceeding in 
rem. (Hamilton v. Brown, 161 U. S. 256, 274.) The land can- 
not escape from the jurisdiction, and, except as security against 
escape, seizure is a mere form, of no especial sanctity and of much, 
possible inconvenience. 

I do not wish to ignore the fact that seizure, when it means real 
dispossession, is another security for actual notice. But when it is- 
considered how purely formal such an act may be, and that even, 
adverse possession is possible without ever coming to the knowl- 
edge of a reasonably alert owner, I cannot think that the presence 
or absence of the form makes a constitutional difference, or rather, 
to express my view still more cautiously, I cannot but think that 
the immediate recording of the claim is entitled to equal effect from 
a constitutional point of view. I am free to confess, however,, 
that, with the rest of my brethren, I think the act ought to be 
amended in the direction of still further precautions to secure\ 
actual notice before a decree is entered, and that, if it is not 
amended, the judges of the court ought to do all that is in their 
power to satisfy themselves that there has been no failure in this, 
regard before they admit a title to registration. 

The quotations which we have made show the intent of the 
statute to bind the land, and to make the proceedings adverse ta 
all the world, even if it were not stated in section 85, or if the 
amendment of 1899 did not expressly provide that they should be 
proceedings in rem. (St. 1899, c. 181, § 1.) Notice is to be 
posted on the land, just as admiralty process is fixed to the mast. 
Any person claiming an interest may appear and be heard (section. 
84). 

But perhaps the classification of the proceeding is not so impor- 
tant as the course <^ the discussion thus far might seem to imply. 
I have pursued that course as one which is satisfactory to my own. 
mind ; but, for the purposes of decision, a majority of the court 
prefer to assume that, in cases in which under the constitutionaL 
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requirements of dae process of law it heretofore has been necessary 
to give to parties interested actual notice of the pending proceed- 
ing, by personal service or its equivalent, in order to render a valid 
judgment against them, it is not in the power of the Legislature, 
by changing the form of the proceedings from an action in per* 
sonam to a suit in rem^ to avoid the necessity of giving such a 
notice, and to assume that, under this statute, personal rights in 
property are so involved, and may be so affected, that effectual 
notice and an opportunity to be heard should be given to all claim- 
ants who are known, or who, by reasonable effort, can be ascer- 
tained. 

It hardly would be denied that the statute takes great precau- 
tions to discover outstanding claims, as we already have shown in 
detail, or that notice by publication is sufficient with regard to 
claimants outside the State. With regard to claimants living 
within the State and remaining undiscovered, notice by publication 
must suffice, of necessity. As to claimants living within the State 
and known, the question seems to come down to whether we can 
say that there is a constitutional difference between sending notice 
of a suit by a messenger and sending it by the post-office, beside 
publishing in a newspaper, recording in the registry and posting i 
on the land. It must be remembered that there is no constitutional 
requirement that the summons, even in a personal action, shall be 
served by an officer, or that the copy served shall be officially 
attested. Apart from local practice, it may be served by any in- 
different person. It may be served on residents by leaving a copy 
at the last and usual place of abode. When we are considering 
a proceeding of this kind, it seems to us within the power of the 
Legislature to say that the mail as it is managed in Massachusetts 
is a sufficient messenger to convey the notice, when other means 
of notifying the party, like publishing and posting, also are re- 
quired. We agree that such an act as this is not to be upheld 
without anxiety. But the difference in degree between the case 
at bar and one in which the constitutionality of the act would be 
unquestionable seems to us too small to warrant a distinction. If 
the statute is within the power of the Legislature, it is not for us 
to criticise the wisdom or expediency of what the Legislature has 
done. 

We do not think it necessary to refer to the elaborate collection 
of statutes presented by the Attorney-General for the purpose of 
showing that the principle of the present act is old.* Although no 

• Tbe Attorney General dted: Ala. Code, 1896, §i 690, 3165. Sts. Ark. 1894, §i 
2851-2855, 2859, 6418. 3 Cal. Code, §§ 756, 757, 769, 766, els. 1-3. Sts. Col. $§ 3350, 
3361, 3368, 3763, 3769. Oen. Sts. Conn. 1888, {§ 946, 946. Rev. Sts.Fla. §§ 1493, 
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qaestlon is made on that point, we may mention that an appeal is 
given to the superior court, with the right to claim a jarj. In oar 
opinion, the main objection to the act fails. (See Shepherd v. 
Ware, 46 Minn. 174; People v. Simon, 176 111. 165; Short v. 
Caldwell, 155 Mass. 57, 59 ; Loring v. Hildreth, 170 Mass. 328.) 
The other objection to the constitationality of the statute is with 
regard to the powers and duties of the recorder and assistant re- 
corder. It is said that they are given judicial powers after the 
original registration, although not judicial officers under the con- 
stitution. The act of registration is the operative act to convey 
title (section 50), and by the act of 1898 the assistant recorder 
does it, unless in doubt (sections 58, 55, 57, 58, 61, 62, 68). It 
is said that, as his decision affects title, it must be judicial. But 
here again it is necessary to use a certain largeness in interpreting 
broad constitutional provisions. The ordinary business of regis- 
tration is very nearly ministerial. There is no question to be 
raised, or which can be raised. If there is a question, either 
raised by any party in interest or occurring to the assistant re- 
corder, it is to be referred to the judge for decision (section 53). 
But whatever may be thought of the original act, by amendment 
even the ordinary business is to be done only '* in accordance with 
the rules and instructions of the court." (St. 1899, c. 131, § 8.) 
Under this amendment registration is the act of the court. The 
fact that it may be done by the assistant recorder under general 
orders when there is no question is not different from the power of 
the clerk to enter judgment in cases ripe for judgment qnder a 

1495. Ga. Code, 1895, §§ 3577, 4893, cIs. 1-3; § 4976, els. 1-8. Rev. Sts. Idaho, 

1887, §§ 4561, 4564, 4565, 4574, els. 1-3 ; § 4595. Sts. III. c. 22, ^§ 7, 43 ; c. 41, }§ 18-20, 
22-25, 27, 34, 35, 38; c. 106, §§ 7-10, 35. Rey. Ste. Ind. 1894, §§ 320, els. 4, 5; {{ 
2491, 2494. Iowa Code, 1897, (§ 3538, 4228, 4229, 4236. Rey. Sts. Maine, 1883, c 
88, § 22. Sts. Maine, 1895, c. 80, §§ 1, 3-6 ; c. 85, § 49. Md. Code Pab. Oen. Laws, 

1888, art. 16, $$ 111-116. Sts. Micli. 1882, §§ 6744-6746, 7860, 7861, 7880, els. 1-3. 
Sts. Minn. 1894, §$ 5771, 5817, 5818, 5839-5842. Miss. Code, §§ 498, 499, 518, 1703- 
1706, 3421, 3424. Mo. Code, 1896, §§ 395, 400, 401, 468, 1364-1368, 1737. 2 Mont. 
Code, 1895, §§ 1348, 1351, 1361, els. 1-3. Comp. Sts. Neb. 1895, § 6675. Pub. Sts. 
N. H. c. 243, §§ 1-5, 8, 10-12. Sts. N. J. 1881, c. 176, §$1,2; 1893, c. 142, {$ 1, 2. 
Sts. N. Y. 1890, c. 503, §§ 1-7. N. Y. Code Civil Procedure, § 438, els. 1, 5 ; §§ 1541, 
1582, 1979, 2518, 2523. Sts. N. C. 1887, c. 284, §§ 1-3. Sts. Ohio, §§ 5053,6416, 
6419. Gen. Sts. Oregon, 1892, $§ 426, 427, 432, els. 1-3. 1 Brightly's Pardon's 
Digest, p. 606, § 185. 2 Brightly's Pardon's Digest, p. 1629, } 5; p. 1641, $ 16. 3 
Pepper & Lewis' Digest, p. 504, § 8 ; p. 507, § 12. Gen. Sts. R. I. 1896, c. 265, §§ 8, 
16, 17, 24-26. Rev. Sts. S. C. 1893, §§ 2438-2440, 2444. Ste. So. Dak. 1899, §§ 6598, 
6607, cl. 2; ( 6696. Tenn. Code, 1896, §§ 3826, 3828, 6018-5021, 5023, 6040, els. 1-3. 
Rev. Sts. Texas, 1895, arte. 1821-1830. Sts. Vt. 1894, §$ 2549-2551. Va. Code, 
1887, }§ 2400-2402. Wash. Code, }§ 5066, els. 1-3; §§ 5557, 5558, 5560, 5561. W. 
Va. Code, 1891, e. 42, §§ 6, 7; e. 79, §§ h i; c. 124, §§ 11. 12. Ste. Wis. 1898, ^ 
1197, 1208, 2612, 3102, 3116, els. 1-3; $§ 3186, 3196. Rev. Ste. Wyo. 1887, §} 3009, 
3010. 
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general order or rule of the superior court. It should be observed 
that by section 55 the production of the owner's duplicate certifi- 
cate, whenever any voluntary instrument is presented for registra- 
tion, is conclusive authority from the registered owner for the 
entry of a new certificate or the making of a memorandum of 
registration, and that a registration procured by presenting a 
forged certificate, etc., is void. 

Finally, it is said that there is no provision for notice before 
registration of transfers or dealings subsequent to the original 
registration. It must be remembered that at all later stages no 
one can have a claim which does not appear on the face of the 
registry. The only rights are registered rights, and when land is 
brought into the registry system there seems to be nothing to hinder 
the Legislature from fixing the conditions upon which it shall be 
held under that system. (People v, Simon, 176 111. 165, 176.) 
By section 45 the obtaining of a decree of registration, which is a 
voluntary act, is an agreement running with the land that the land 
shall be and remaiir registered land and subject to the provisions 
of the act. Furthermore, in deciding whether substantial justice 
is done, it is to be borne in mind that ordinary cases will present 
no question at all. It is contemplated, as we have said, that, if 
there is a question to be discerned, it shall be referred to the 
court, and of course that the court will order notice to any party 
interested. The act shows throughout the intent that no one shall 
be concluded without having a chance to be heard ; and although 
some of its methods are new to this Commonwealth, we cannot 
say that the precautions as to notice are insufficient in substance 
or form. 

Petition denied. 

A writ of error from this decision to the Supreme Court of 
the United States was dismissed December 17th, 1900 (see 179 
U. S. 405). 

By chapter 448 of the Acts of 1904 the name of the court was 
changed to the '' Land Court," and jurisdiction over writs of 
entry and three other proceedings therein named was transferred 
from the Superior Court to the Land Court (see page 74 for copy 
of this act). 

By said chapter and by chapter 286 of the Acts of 1905 engage- 
ments of attorneys in the Land Court are put on the same basis 
as in the Superior or Supreme Court. 



22 LAND REGISTRATION LAW 



THE LAND COURT. 



Leonard A. Jones of Boston, Judge; Charles Thornton Davis 
of Beverly, Associate Judge ; Clarence C. Smith of Newton, 
Recorder ; the several Registers of Deeds, Assistant Recorders, 

Procedure and Practice. 

Applications may be made for the registration of any land 
in the Commonwealth, and may be filed with the recorder 
at the land registration office in Boston, or with the register 
of deeds at any registry for the district where the land 
is situated. 

The form of petition should be as provided in section 20 
of the act. Blank forms may be obtained from the land 
registration office, and should be kept for distribution in the 
several registries of deeds. 

It is important in paragraph 3 of the application to state 
all known encumbrances and adverse claimants, with their 
addresses, whether admitted or denied by the petitioner, 
and to carefully ascertain and state, with their correct ad- 
dresses, the full names of all owners of land adjoining that 
included in the application, as called for in paragraph 7. 

The application should be accompanied by any title deeds 
to the petitioner, and by a plan of the land made in accordance 
with the following directions which have been issued by the 
court : — 

Instructions to Engineers and Surveyors. 
The land registration act necessitates an adjadication by the 
court as to the boaodaries as well as to the ownership of the 
premises, and the boundaries so determined remain definite and 
fixed. 
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Plans must therefore show all data necessary to enable the lines 
thereon shown to be reproduced upon the ground. 

They should also contain, or be accompanied by, such data (as 
survey lines or field notes) from enduring monuments that the 
destruction of temporary monuments will not render it impracti- 
cable to enforce a decree based upon the plan. 

Plans must contain the maker's name and address and date of 
survey, scale, the north point, areas, town and county lines, 
names of adjoining owners, passageways, fences and walls, build- 
ings, boundary monuments, and any other natural monuments 
pertinent to the purpose. 

Distances and functions of necessary angles must be shown 
definitely when possible. 

All surveys should be ground surveys, representing actual facts. 
The matter of the true lines of ownership is the matter to be de- 
termined by the court after consideration of the title deeds and 
the ground plan ; the engineer is requested, however, to indicate 
all the lines of ownership to the best of his knowledge. 

Any convenient scale or size may be used. 
' Plans must be on tracing cloth. 

A petitioner for registration upon filing his application is 
required also to deposit therewith the sum of $25, and the 
further sum of one-tenth of one per cent, of the assessed 
value of the real estate included in the application on the 
basis of the last assessment for municipal taxation, to be 
applied to the fees and expenses payable under sections 
109 and 93 of the act. If any surplus remains after the 
case is closed and the requirements of the said sections 
are met, it is returned to the petitioner. If such deposit 
is not sufficient to meet such requirements, the balance is 
to be paid upon request of the recorder before any decree 
issues. The ultimate cost to the petitioner is $2 per each 
$1,000 of the assessment aforesaid, and about $25 more. 
After original registration, a deed transaction costs $2.50 
and a mortgage transaction $1.50, regardless of any assessed 
value. 

The petition is immediately referred to an examiner to 
report on the state of the title. Examiners are allowed two 
weeks for this work. As soon as the report is filed notice is 
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sent to the petitioner. If the examiner is of opinion that 
the title to the land is in the petitioner and is proper for 
registration, or if his opinion is adverse to the petitioner and 
the petitioner elects in writing to proceed, a general notice 
of the filing of the application is issued by order of the court 
in the form as provided in section 30 of the act, and imme- 
diately published once each week for three successive weeks 
in a newspaper in the district where the land lies. The 
return day of this notice must be not less than twenty nor 
more than sixty days from the date of issue; and within 
seven days after the first publication the recorder sends an 
attested copy of the notice to each person named therein, 
by mail, and to all adjoining owners and adverse claim- 
ants, by registered mail. An attested copy of the notice 
is also posted on the land itself by a deputy sheriflf, not 
less than fourteen days before the return day, and the pe- 
titioner is required to record a notice of filing his applica- 
tion in the registry of deeds where the land lies, which is 
indexed under his name as grantor. Such other and further 
notices are given and served as the court may deem the 
requirements of justice demand in each particular case. 

On or before the return day, at ten o'clock in the forenoon, 
any one, whether named personally in the notice or not, may 
appear and answer to the petition and have his claim heard 
by the court at such time and place in any county as it may 
appoint. 

If no one appears to object to the registration of the title 
to the land in the name of the petitioner, and the court is 
satisfied, from the examiner's report and all other evidence 
before it, that the petitioner is legally entitled to the land, 
or so finds after a hearing on the petition and objections 
thereto, a decree for confirmation and registration of the title 
is entered in the name of the petitioner, and a copy of the 
decree is sent to the assistant recorder for the district within 
which the land included in the decree is situated, together 
with a copy of a plan of the land as finally established by 
the court. 

The assistant recorder transcribes the decree in a book 
called the registration book, and this entry is the << original 
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certificate" which is accompanied by the plan. The regis- 
tration book is at all times open to public inspection. The 
assistant recorder then makes an exact copy of the original 
certificate, putting on it the words <' Owner's duplicate cer- 
tificate," and delivers this to the owner. 

On one side of the certificate appears the owner's name 
and a description of the land, and on the other side mem- 
oranda of any encumbrances stated in the decree. The cer- 
tificates in each registry are numbered consecutively as 
issued, and are afterwards referred to as certificates filed in 
such registry and numbered so and so. 

From the time the first certificates are issued, all dealings 
with the land which create any encumbrance are registered 
by filing in the registry the paper creating the encumbrance, 
accompanied by the owner's duplicate certificate. No regis- 
tration of any voluntary encumbrance can be obtained with- 
out the presentation of such duplicate certificate as authority 
to the assistant recorder to receive and enter the same. 
Thereupon the paper is stamped, numbered and filed, and a 
memorandum of its effect posted on the back of both certifi- 
cates. Discharges of all encumbrances are registered in like 
manner, or by signing personally in the discharge column 
on the back of the certificates. 

In the case of registering a mortgage, if the mortgagee 
desires, in addition to holding the mortgagee's duplicate cer- 
tificate, to keep the mortgage in his own possession instead 
of leaving it on the files of the registry, he may present the 
same for registration in duplicate, like a lease. The parts are 
then stamped, numbered and compared, and one draft called 
the original is placed on file and the other or duplicate taken 
away by the holder of the mortgage. A certified copy of 
the mortgage will of course answer the same purpose (see 
section 55 of the act). In any event the mortgage title be- 
comes absolutely registered as soon as the mortgage is duly 
filed in the registry, and it is a mere matter of personal pref- 
erence with the mortgagee as to what more if anything he 
will require the mortgagor to furnish. The foreclosure of a 
registered mortgage is to be made in all respects as in the 
case of an unregistered mortgage (see section 62 of the law). 
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If the encumbrance to be created is an involuntary one, 
such as a lien or attachment, the paper creating the same is 
received and registered by the assistant recorder on presen- 
tation, and a memorandum of its effect posted on the back 
of the original certificate in his possession. The owner is 
immediately notified to bring in his duplicate to be posted 
with a like memorandum, and compliance with this notice 
can be enforced by suitable process of the court. In case of 
any variance between the original and duplicate certificates, 
the original on file in the registry governs. 

If a conveyance in fee is made, a deed in the usual form is 
drawn and executed and presented for registration with the 
owner's duplicate certificate. But it must contain the same 
description as the certificate and be signed by the same 
party appearing therein as owner, with proper release of 
wife or husband. The assistant recorder stamps and files 
the deed, cancels the old certificates, and makes out an 
original and duplicate certificate to the new owner, carry- 
ing forward to the column of encumbrances all those not 
simultaneously discharged on the old certificates with the 
filing of the deed. If a part only of the land included in a 
certificate is sold, the grantor gets a new certificate for his 
remaining land, or may have an endorsement entered on the 
back of his old certificate, if a subdivision plan has been 
verified by the court, as provided in section 43, that it is 
cancelled as to lot numbered so and so, and the grantee gets 
another certificate for the land purchased. 

In this way the exact state of the title is shown at any time 
by a glance at the two sides of the outstanding original cer- 
tificate. The certificate is conclusive evidence of all matters 
stated in the same. No claim of any person in derogation 
of a certificate holder's rights as stated therein can be enter- 
tained in any court, unless it is alleged that such holder 
obtained his certificate of title by fraud or forgery. 

Sample forms of the certificates of title now in use are 
printed on the succeeding pages, and the full text of the land 
registration law as now in force, with an index, to which 
reference must necessarily be made for details of practice 
and procedure. 

The matters as to which jurisdiction was transferred to 
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the Land Court from the Superior Court by chapter 448 of 
the Acts of 1904, a copy of which act appears herein on page 
74, are governed by the same rules of law and practice as 
those heretofore prevailing in the Superior Court. Petitions 
can be entered on any court day ; writs of entry must be 
entered on the first Monday of each month ; and petitions 
are made returnable the first Monday of each month, all at 
the registry of deeds for the registry district of the county 
within which the land lies. The writ or petition, with entry 
fee of $3 and all pleadings, can be filed at such registry or 
at the land registration office in Boston, as is most con- 
venient. There are no terms of court for this business, but 
a hearing can be had when the case is ripe for a hearing 
by agreement, or by assignment by the court on motion. 
Each contested case will be heard by one of the judges at 
the nearest county court house, or in Boston, as preferred by 
the parties. 

It is suggested, however, in all cases where a party is 
seeking to establish his title in fee simple to a parcel of land, 
that he can obtain a much more speedy, conclusive and per- 
manently useful decree by a petition for registration than 
under any one of these proceedings. 
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Original Certificate of Title, 

No. 
Entered pursuant to a decree of the land court, dated at Boston, 
in the county of Suffolk and Commonwealth of Massachusetts, 
the day of in the year , and numbered 

on the files of said court. 

Copy of Decree. 

Commonwealth of Massachusetts. 

Land Court. 

In the matter of the petition of 

numbered after consideration, the court doth adjudge 

and decree that said of 

in the county of and Commonwealth of Massachusetts, 

married 

the owner in fee simple of that certain parcel of land situate 

in 

in the county of and Commonwealth of Massachusetts, 

bounded and described as follows : — 

And the court doth adjudge and decree that said land be 
brought under the operation and provisions of chapter 128 of the 
Revised Laws, and that the title of said 

to said land be confirmed and registered ; subject, however, to 
any of the encumbrances mentioned in section 38 of said chapter 
which may be subsisting, and subject also to 

Witness, Leonard A. Jones, Esq., judge of the land court, 

at Boston, in said county of Suffolk, the 
day of in the year at 

o'clock and minutes in the noon. 

Attest, with the seal of said court, 

Clarence C. Smith, Recorder, [seal.] 

A tru6 copy. Attest, with the seal of said court, 

Clarence C. Smith, Recorder, [seal.] 

Received for transcription at registry district, 

1 , at o'clock and minutes m. 

A true copy. Attest, with the seal of said court, 

Assistant Recorder, 
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Traksfeb Certificate of Title. 

No. 

From No. , originally registered 1, 

in registration book page for the 

registry district of County. 

This is to certify that 

of in the county of and Common- 

wealth of Massachusetts married 

the owner 
in fee simple of that certain parcel of land situate in 

in the county of 
and said Commonwealth, bounded and described as follows : — 



And it is further certified that said land is under the operation 
and provisions of chapter 128 of the Revised Laws, and that the 
title of said 

to said land is registered under said chapter, subject, however, to 
any of the encumbrances mentioned in section 38 of said chapter 
which may be subsisting, and subject also to 



"Witness, Leonard A. Jones, Esq., judge of the land court, 
at in said county of the 

day of in the year 

at o'clock and minutes in the noon. 

Attest, with the seal of said court, 

Assistant Recorder. 
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THE REGISTRATION AND CONFIRMATION 
OF TITLES TO LAND. 



Land court. 
1898, 662, § 2. 
1899, 131, § 1. 
1900, 364, § 1. 
175 MasB. 71. 
179 U. S. 406. 

1904, 448, § 10. 

1905, 249, § 1. 



[Chapter 128 of the Beyisbd Laws.] 
THE LAND COURT. 

Section 1. The land court shall be a court of 
record and shall have exclusive original jurisdiction 
of all applications for the registration of title to land 
and easements or rights in land held and possessed 
in fee simple within the commonwealth, with power 
to hear and determine all questions arising upon such 
applications, and of such other questions as may come 
before it under the provisions of this chapter, subject 
to the right of appeal, as hereinafter provided. The 
proceedings upon such applications shall be proceed- 
ings in rem against the land, and the decrees shall . 
operate directly on the land and vest and establish 
title thereto. 

The court shall hold its sittings in Boston, but may 
adjourn from time to time to such other places as the 
public convenience may require. In the county of 
Suffolk, the board of aldermen of the city of Bos- 
ton, and in other counties, the county commission- 
ers, shall provide suitable rooms for the sittings of 
said court in the same building with, or convenient 
to, the probate court or the registry of deeds, and 
shall provide all necessary books and such printed 
blanks and stationery for use in registration pro- 
ceedings as the court may order. 

The court shall have jurisdiction throughout the 
commonwealth, shall always be open, except on Sun- 
days and legal holidays, and shall have a seal with 
which all orders, processes and papers made by or 
proceeding from the court and requiring a seal shall 
be sealed. Notices, orders and processes of said 
court may run into any county and be returnable as 
the court directs. 
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The court shall from time to time make general 
rules and forms for procedure, conforming as nearly 
as may be to the practice in the probate courts. 
Such rules and forms, before taking effect, shall be 
approved by the supreme judicial court or by a jus- 
tice thereof. 

Section 2. There shall be two judges of the Land court, 
court, one of whom shall be appointed, commissioned S^^^l;*, cf*2, § i, 
and qualified as judge of land registration and the ff**^' c.3,art. 
other as associate judge of land registration. }^» ^» | ^• 

Section 3. The court may be held by one ludffe -Bessions. 

• 18d8 662 § 4 

and simultaneous sessions may be held, either in » » • 
the same county or in different counties, and shall 
be so arranged as to insure a prompt discharge of 
the business of the court. 

Section 4. Processes issuing from the court Ji^*)^^^^i. 
shall bear teste of the judge of the land court, shall 
be under the seal of the court and be signed by the 
recorder. 

Section 5. In case of a vacancy in the office of JJ^dgeotTtoact, 
judge of the land court, or of his interest, absence ^^°^^ § e. 
or inability to perform his duties, the associate judge * *. 
shall perform them. 

Section 6. The governor, with the advice and li^^^??'' 
consent of the council, shall appoint a recorder, who 
shall be clerk of the court and who shall hold his 
office for the term of five years. He shall attend the 
sessions of the court and keep a docket of all causes, 
and shall affix the seal of the court to all processes 
or papers which require a seal. 

Section 7. The recorder shall be under the di- "^^10?*^^ 
rection of the court, shall have the custody and con- J^^^^g 
trol of all papers and documents filed with him under ns kass. 71'. 
the provisions of this chapter and shall carefully 
number and index them. Said papers and docu- 
ments shall be kept in Boston in the land registration 
office, which shall be near the land court. The re- 
corder may, with the sanction of the court, employ 
such assistants and messengers as may be necessary. 

Section 8. The recorder may act in any county. Recorder to act 
and after land has been registered, he may make all i^I^6^§9^* 
memoranda affecting the title and enter and issue 
certificates of title as herein provided. 

Section 9. The register of deeds in each dis- Register of 
trict in Avhich land has been registered shall have the of .^®' ^"*^®^ 
same authority as the recorder to make all memo- i^ss, 662, § 10. 
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randa affecting the title of such land, and to enter 
and issue new certificates of title as herein pro- 
vided, and to aflSx the seal of the court to such 
certificates and duplicate certificates of title ; but in 
executing the provisions of this chapter, registers of 
deeds shall be subject to the general direction of the 
recorder, in order to secure uniformity throughout 
the commonwealth ; and, in the performance of their 
duties under the provisions of this chapter, the official 
designation of registers of deeds shall be assistant 
recorders for their respective registry districts. In 
case of the death or disability of the recorder, the 
assistant recorder for the Suffolk district shall per- 
form the duties of the recorder, 
oa^nd^bond SECTION 10. The recorder and all assistant re- 
1898, 562, §u. corders shall be sworn before the judge of land 
registration, and a record thereof shall be made. 
They shall give bond in a sum to be fixed by the 
court, for the faithful performance of their official 
duties, before entering upon the same. They may 
administer oaths to persons who appear before them 
in matters pertaining to the registration of land, if 
an oath is required. They shall keep accurate ac- 
counts of all money received as fees or otherwise, 
which shall be subject to examination by the con- 
troller of county accounts, in the same manner as 
accounts of registers of deeds, and they shall, except 
as provided in section twelve, pay over such money 
quarterly to the treasurer and receiver general. In 
case of the absence of an assistant recorder, the 
assistant register for the district, or if there is no 
assistant register, the person acting as clerk in the 
office of the register of deeds, shall perform the 
duties of the assistant recorder, and the assistant 
recorder shall be responsible for him. 

Section 11. The judge of the land court may 
appoint one or more examiners of title in each county, 
who shall be attorneys at law and who shall be subject 
to removal by the supreme judicial court. 

Section 12. The salary of the judge of the land 
court shall be forty-five hundred dollars a year and 
the salary of the associate judge of the land court 
shall be forty-five hundred dollars a year. The 
salaries of the recorder, assistant recorders, examin- 
ers of titles and all assistants and messengers shall be 
fixed by the governor and council. All salaries and 



Examiners of 

title. 

1898, 562, § 12. 



Salaries and 
expenses of 
Judge, etc. 
1898, 562, § 13. 
1900, 354, § 2. 
1904,386. 
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« 

expenses of the court shall be paid by the common- 
wealth, except the salaries of the assistant recorders 
and the expenses incurred by them under the provi- 
sions of this chapter, which shall be paid by the 
respective counties. All fees collected by the assist- 
ant recorders, except those received upon the filing 
of applications, which shall be transmitted with the 
applications to the recorder, shall be paid to their 
respective counties. 

Section 13. Every order, decision and decree of ^^rioJ^urt. 
the court whereby any party is aggrieved shall be i^. ^* 1 1^- 
subject to appeal to the superior court for the county 1902* 458,' li! 
in which the land lies, to which such order, decision 1905, m' 
or decree relates as to any questions involved therein. 
The appeal shall be claimed and entered and issues 
framed therefor in the land court within thirty days 
after the date of such order, decision or decree, and 
upon the entry of the appeal the appellant shall file 
in the superior court copies of all material papers in 
the case, certified by the recorder ; but no matters 
shall be tried in the superior court except those 
specified in the appeal. Appearances and answers 
shall be filed in the superior court within thirty days 
after the appeal has been entered, unless for good 
cause further time is allowed. Upon the motion of 
either party, the cause shall be advanced for speedy 
hearing, and shall be tried by the court, unless either 
party within the time allowed for entering appear- 
ance claims a trial by jury. Questions of law aris- 
ing in the superior court may be taken to the supreme 
judicial court for revision by any party aggrieved by 
any opinion, ruling, direction or judgment of the 
court, in the same manner as in proceedings at law 
in said court. 

Questions of law arising in the land court on any 
decision or decree may be taken by any party direct 
to the supreme judicial court for revision, in the same 
manner as questions of law are taken to that court 
from the superior court. The land court, after any 
decision or decree dependent upon a question of law, 
may report such decision or decree, with so much of 
the case as is necessary for understanding such ques- 
tions of law, for the determination of the supreme 
judicial court. 

Section 14. The clerk of the supreme judicial ^|JiJSJ5Jof^^5 
court or of the superior court shall, upon the deter- peuate court. 
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1896, 502, § 15. 
1S99, 131, § 3. 



mination of proceedings pending therein, certify to 
the land court the final decision, and the land court 
shall enter the final decree in the cause, in accord- 
ance with the certificate. 



[Acts 1905, Chap. 288.] 

An Act relative to appeals from the land court. 

Be it enacted, etc., as follows: 

Appeals from the land court to the superior court shall be 
appeals for a jury trial on the facts. When an appeal is taken 
from the land court to the superior court, the judge of the land 
court who rendered the decision or made or signed the order 
or decree appealed from shall, within thirty days after the 
entry of the appeal in the superior court, file in said superior 
court a full report of his decision and of the facts found by 
him so far as they relate to or bear upon any questions in- 
volved in the appeal, and upon the trial of the cause in the 
superior court such report shall be prima facie evidence as to 
the matters therein contained. [Approved April 13, 1905. 



Failure to 
prosecute 
appeal. 
1898, 562, § 16. 



Enforcement 
of decrees. 
1898, 662, § 17. 



Costs. 
1898,662, §18. 



Section 15. If the appellant does not duly prose- 
cute his appeal within the time limited, the original 
order, decision or decree shall stand as if no appeal 
had been taken. 

Section 16. The land court may enforce its 
orders or decrees in all matters over which it has 
jurisdiction in the same manner as decrees are en- 
forced in equity and, upon the request of the judge 
of land registration, the sheriff of any county shall 
assign a deputy to attend the sittings of the court in 
that county. 

Section 17. Costs shall be taxed and the collec- 
tion enforced as in the superior court sitting in 
equity, unless a different provision is made. 



Application 

for registra. 

tion. 

1898, 662, § 19. 

1900, 864, 1 8. 

1905, 249, 1 1. 



ORIGINAL registration. 

Section 18. Application for registration of title 
may be made by the following persons : — 

First, The person or persons who claim, singly or 
collectively, to own the legal estate or easements or 
rights in land held and possessed in fee simple. 

Second, The person or persons who claim, singly 
or collectively, to have the power of appointing or 
disposing of the legal estate or easements or rights 
in land held and possessed in fee simple. 



OF MASSACHUSETTS. 37 

Third, Infants and other persons under disability, 
by their legally appointed guardians ; but the person 
in whose behalf the application, is made shall be named 
as applicant. 

Fourth, Corporations, by any officer duly author- 
ized by a vote of the directors. 

One or more tenants for a term of years, which is 
regarded as a fee simple in section one of chapter one 
hundred and twenty-nine, shall not make application 
except jointly with those who claim the reversionary 
interest which makes up the fee simple at common 
law ; nor shall a mortgagor^ except as hereinafter 
provided, make application without the consent in 
Tvriting of the mortgagee ; nor shall a married woman 
make application without the consent in writing of 
her huslmnd, unless she holds the land as her separate 
property or has a power to appoint the land in fee 
simple, or is living apart from her husband for a 
justifiable cause which has been established by a 
decree of court ; nor shall one or more tenants who 
claim undivided shares less than a fee simple in the 
whole land described in the application make appli- 
cation for registration. If the holder of a mortgage 
does not consent to the making of the application, 
it may be entered nevertheless, and the title regis- 
tered, subject to the mortgage, which may be dealt 
with or foreclosed as if the land subject to it had not 
been registered. The decree of registration in such 
case shall describe the mortgage, and shall state that 
it has not been registered and that registration is 
made subject to it, and shall provide that no subse- 
quent certificate shall be issued and no further papers 
registered relative to such land after a foreclosure of 
such mortgage. 

Section 19. The application may be filed with Record of 
the recorder, or with the assistant recorder at the of^^pu^tJoS. 
registry of deeds for the district in which the land, is^;?!!;!^* 
or any portion thereof, lies. Upon filing his ap- 
plication, the applicant shall forthwith cause to be 
filed in the registry of deeds for the said district or 
districts a memorandum stating that application for 
registration has been filed, the date and place of filing 
and a copy of the description of the land contained 
in the application. Such memorandum shall be re- 
corded and indexed by the register with the records 
of deeds. Each assistant recorder shall also keep an 
index of all applications in his district, and in every 



38 LAND REGISTRATION LAW 

case in which the application is filed with him shall 
transmit the application, the papers and plans filed 
therewith and such memorandum, when recorded, to 
the recorder. 
teXof ap^i°" Section 20. The appUcation shall be in writmg, 
i^^Sfe, §21. signed and sworn to by the applicant or by a person 
duly authorized in his behalf. If there is more than 
one applicant, the application shall be signed and 
sworn to by or in behalf of each. It shall contain a 
description of the land, and shall state whether the 
applicant is married ; and if married, the name of 
the wife or husband ; and if unmarried, whether he 
or she has been married, and if so, when and how 
the marriage relation terminated ; and if by divorce, 
when, where and by what court the divorce was 
granted. It shall also state the name in full and the 
address of the applicant, and the names and addresses 
of the adjoining owners and occupants, if known ; 
and if not known, it shall state what search has been 
made to find them. It may be in form as follows : 

COMMONWEALTH OF MASSACHUSETTS. 

To the Honorable the Judge of the Land Court, 

I (or we) the undersigned, hereby apply to have the land 
hereinafter described brought under the operation and pro- 
visions of chapter one hundred and twenty-ei^ht of the Revised 
Laws relative to the registration and confirmation of titles to 
land, and to have my (or our) title therein registered and 
confirmed. And I (or we) declare: (1) That I am (or we 
are) the owner (or owners) in fee simple of a certain parcel 
of land with the buildings (if any, and if not, strike out the 
clause), situate in (here insert accurate description). (2) 
That said land at the last assessment for taxation was assessed 
at dollars ; and the buildings (if any) at dollars. 

(3) That I (or we) do not know of any mortgage or encum- 
brance affecting said land, or that any other person has any 
estate or interest therein, legal or equitable, in possession, 
remainder, reversion or expectancy. (If any, add * * other than 
as follows," and set forth each clearly.) (4) That I (or we) 
obtained title (if by deed, state name of grantor, date and 
place of record, and file the deed or state reason for not filing. 
If in any other way, state it). (5) That said land is 
occupied. (If occupied state name in full, residence and post 
office address of occupant and the nature of his occupancy. 
If unoccupied, insert **not".) (6) That the names in full 
and addresses as far as known to me (or us) of the occupants 
of all lands adjoining said land are as follows : (Give street 
and number if possible. If names not known, state whether 
inquiry has been made, and what inquiry.) (7) That the 
names and addresses so far as known to me (or us) of the 
owners of all lands adjoining the above land are as follows : 
(Same directions as above.) (8) That I am (or we are) 
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married. (Follow literally the directions given in section 
twenty of chapter one hundred and twenty-eight of the Revised 
T^ws.) (9) That my (or our) full name (or names), resi- 
dence and post office address is (or are) as follows : 

Dated this day of in the year nineteen hundred 

and 

(Schedule of documents.) (Signature.) 



COMMONWEALTH OP MASSACHUSETTS. 

SS. 19 . 

Then personally appeared the above named , known 

to me to be the signer (or signers) of the foregoing applica- 
tion, and made oath that the statements made therein, so far 
as made of his (or their) own knowledge are true, and so far 
as made upon iriormation and belief, that he (or they) believe 
them to be true, before me. 

Justice of the Peace. 

Section 21. K the applicant is not a resident of ^ff^*^^®' ^^^' 
the commonwealth, he shall file with his application i898, 662* § 22. 
a paper appointing an agent residing in the common- 
wealth, giving his name in fiill and post office address, 
and shall therein agree that the service of any legal 
process in proceedings under or growing out of the 
application shall be of the same legal effect if made 
on said agent as if made on the applicant within the 
commonwealth. K the agent dies, or removes from 
the commonwealth, the applicant shall forthwith make 
another appointment; and if he fails so to do, the 
court may dismiss the application. 

Section 22. Amendments to the application. Amendments 
including joinder, substitution, or discontinuance as is^f^^^f* 
to parties, shall be allow^ed by the court at any time 
upon terms that are just and reasonable ; but all 
amendments shall be in writing, signed and sworn 
to, like the original. 

Section 23. An application may include two or Appucatton 
more contiguous parcels of land, or two or more Severai^parf 
parcels Avliich constitute one holding under one and Jg^; 5^2, « 24. 
the same title, within the same registry district. 1^99, m, §6. 
But two or more persons who claim in the same 
parcels different interests which collectively make up 
the legal estate in fee simple in each parcel, shall not 
join in one application for more than one parcel unless 
their interests are alike in each and every parcel. 
The court may at any time order an application to 
be amended by striking out one or more of the par- 
cels, or by a severance of the application. 
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Application, 
as to land 
bounding on 
way. 
1898, 562, § 25. 



Filing, plans 
and muni- 
ments. 
18d8, 562, § 26. 



Application 
suDject to 
mor^ge or 
lease. 

1898, 562, § 27. 
1900, 354, § 4. 



Additional 

facts. 

1898, 562, § 28. 



Record of . 
transfers pend- 
ing applica- 
tion, etc. 
1898, 562, § 29. 



Section 24. K the application describes the land 
as bounded on a public or private way, it shall state 
whether or not the applicant claims any and what 
land within the limits of the way, and whether the 
applicant desires to have the line of the way deter- 
mined. 

Section 25. The applicant shall file with the 
application a plan of the land, and all original muni- 
ments of title within his control which are mentioned 
in the schedule of documents. Such original muni- 
ments as affect land not included in the application 
may be withdrawn upoiv filing certified copies thereof. 
If an application is dismissed or discontinued, the 
applicant may, with the consent of the court, with- 
draw such original muniments of title. 

Section 26. If an application is made subject to 
an existing recorded mortgage, the holder of which 
has consented thereto, or subject to a recorded lease 
for a term exceeding seven years, or if the registra- 
tion is to be made subject to such a mortgage or lease 
executed after the time of the application and before 
the date of the transcription of the decree, tlie appli- 
cant, before a decree of registration is entered, shall, 
if required by the court, file a certified copy of such 
mortgage or lease, and shall cause the original, or, 
in the discretion of the court, a certified copy thereof, 
to be presented for registration ; and no registration 
fee shall be charged for registering such original 
mortgage or lease or such certified copy. 

Section 27. The court may by general rule re- 
quire additional facts to be stated in the application 
and may require the filing of additional papers. 

Section 28. After the filing of an application, 
and before registration, the land therein described 
may be dealt with, and instruments relating thereto 
shall be recorded in the same manner, as if no such 
application had been filed ; but all instruments left 
for record which relate to such land shall be indexed 
in the usual manner in the registry indexes and in 
the index of applications. As soon as an application 
is disposed of, the recorder shall make a memoran- 
dum stating the disposition of the case, and shall 
send the same to the register of deeds for the proper 
district or districts, who shall record and index it 
with the records of deeds and in the index of appli- 
cations. K a decree of registration of title is entered 
the land included in the decree shall, when the 
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decree is transcribed as provided in section forty, 
become registered land, and thereafter no deeds or 
other instruments which relate solely to such land 
shall be recorded with the records of deeds, but shall 
be registered in the registration book and filed and 
indexed with the records and documents relating to 
registered land. 

Section 29. Immediately after the filing of an Reference to 
application, the court shall enter an order referring isss, 563, § 30. 
it to one of the examiners of title, Avho shall search 
the records and investigate all facts stated in the 
application, or otherwise brought to his notice, and 
shall file in the case a report thereon, concluding 
with a certificate of his opinion upon the title. The 
recorder shall give notice to the applicant of the filing 
of such report. If the opinion of the examiner is 
adverse to the applicant, he shall be allowed by the 
court a reasonable time in which to elect to proceed 
further or to withdraw his application. The election 
shall be made in writing and filed with the recorder. 

Section 30. K, in the opinion of the examiner, PubUcationof 
the applicant has a good title as alleged, and proper Sati^.^ **^^ ' 
for registration, or, if the applicant after an adverse its^m^s.^l* 
opinion of the examiner, elects to proceed further, i79U.s.405. 
the recorder shall, immediately upon the filing of the 
examiner's opinion, or upon the filing of the appli- 
cant's election, as the case may be, cause notice of 
the filing of the application to be published in a 
newspaper published in the district in which any 
portion of the land lies. The notice shall be issued 
by the order of the court, attested by the recorder, 
and shall be in form substantially as follows : — 

registration of title. 
Suffolk, ss. Land Court. 

To (here insert the names of all persons known to have an 
adverse interest, and the adjoining owners and occupants, so 
far as known) , and to all whom it may concern : 

Whereas an application has been presented to said court by 
(name or names and address in full) to register and confirm 
his (or their) title in tlie following described land (insert 
description) . 

You are hereby cited to appear at the land court to be held 
at , in said county of , on the day of 

A.D., , at o'clock in the fore- 

noon, to show cause, if any you have, why the prayer of said 
application should not be granted. And unless you appear at 
6aid court at the time and place aforesaid your default will be 
recorded, and the said application will be taken as confessed. 
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and you will be forever barred from contesting said i^^plica* 
tion or any decree entered thereon. 

Witness Esquire, judge of said court, this 

day of in the year nineteen hundred and 

Attest: 

Recorder, 



Return day of 
notice. 

1896, 662, S 32. 
1900, 354, 1 5. 



Guardian ad 
Utem. 

1898, 562, § 33. 
1899, 181, 1 6. 
1906, 452, 1 1. 



Section 31. The return day of said notice shall 
be not less than twenty nor more than sixty days 
after the date of issue. The court shall also, witlun 
seven days after publication of said notice in a news- 
paper, cause a copy thereof to be sent by the recorder 
by mailing a registered letter to every person named 
therein whose address is known. The court shall 
also cause a duly attested copy of the notice to be 
posted in a conspicuous place on each parcel of land 
included in the application, by a sheriff or deputy 
sheriff, fourteen days at least before the return day 
thereof, and his return shall be conclusive proof of 
such service. If the applicant requests to have the 
line of a public way determined, the court shall order 
notice to be given by the recorder, by mailing a reg- 
istered letter to the mayor of the city or to one of 
the selectmen of the town or towns in which the land 
lies, or, if the way is a highway, to one of the county 
commissioners of the county or counties in which 
the land lies. If the land borders on a river, navi- 
gable stream or shore, or on an arm of the sea where 
a river or harbor line has been established, or on a 
great pond, or if it otherwise appears from the appli- 
cation or the proceedings that the commonwealth 
may have a claim adverse to that of the applicant, 
notice shall be given in the same manner to the at- 
torney general. The court may also cause other or 
further notice of the application to be given. The 
court shall, so far as it considers it possible, require 
proof of actual notice to all adjoining owners and 
to all persons who appear to have any interest in or 
claim to the land included in the application. Notice 
to such person by mail shall be by registered letter. 
The certificate of the recorder that he has served the 
notice as directed by the court, by publishing or 
mailing, shall be filed in the case before the return 
day, and shall be conclusive proof of such service. 

Section 32. Upon the return of the notice, and 
upon proof of service of all orders of notice issued, 
the court may appoint a disinterested person to act 
as guardian ad litem for minors, and for persons 
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under disability, and for all persons not in being, 
unascertained, unknown or out of the commonwealth, 
who may have an interest. The compensation of the 
guardian shall be determined by the court and paid 
as part of the expenses of the court. 

Section 33. Any person who claims an interest, pSSn*^*^" 
whether named in the notice or not, may appear and 1^,662, §34. 
file an answer on or before the return day, or within 
such further time as the court may allow. The an- 
swer shall state all objections to the application, 
shall set forth the interest claimed by the person 
who files it, and shall be signed and sworn to by 
him or by a person in his behalf. 

Section 34. If no person appears and answers order of gren. 
within the time allowed, the court may at once upon effect.^ *" ' 
motion of the applicant, no reason to the contrary ns^Ai^s.^Tif* 
appearing, order a general default to be recorded and 
the application to be taken for confessed. By the 
description in the notice, '' to all whom it may con- 
cern '\ all the world are made parties defendant and 
shall be concluded by the default and order. After 
^uch default and order, the court may enter a decree 
confirming the title of the applicant and ordering 
registration thereof. The court shall not be bound 
by the report of the examiner of title, but may re- 
quire otlier or further proof. 

Section 35. If, in any case, an appearance is Hearing; ref- 
entered and answer filed, the cause shall be set down faster, 
for hearing on the motion of either party, but a de- i^;?^;^^* 
fault and order shall first be entered against all per- 
sons who do not appear and answer, in the manner 
provided in the preceding section. The court may 
refer the cause or any part thereof to one of the 
examiners of title, as master, to hear the parties and 
their evidence, and make report thereof to the court. 
His report shall have the same effect as that of a 
master appointed by the superior court in equity, 
and he shall proceed according to the rules of said 
court applicable to masters, except as the same may 
be modified by the rules of the land court. The 
court may, in any case before decree, require a sur- 
vey to be made for the purpose of determining 
boundaries, and may order durable bounds to be 
set, and referred to in the application, by amend- 
ment. The expense of survey and bounds shall be 
taxed in the costs of the case and may be apportioned 
among the parties as justice may require. If no per- 
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1898, 662, § 39. 
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sons appear to oppose the application, such expense 
shall be borne by the applicant. 

Section 36. If the court finds that the applicant 
has not title proper for registration, a decree shall 
be entered dismissing the application, and such de- 
cree may be ordered to be without prejudice. The 
applicant may withdraw his application at any time 
before final decree, upon terms to be determined by 
the court. 

Section 37. If the court after a hearing finds that 
the applicant has title as stated in his application, 
and proper for registration, a decree of confirma- 
tion and registration shall be entered, which shall 
bind the land and quiet the title thereto, subject only 
to the exceptions stated in the following section. It 
shall be conclusive upon and against all persons, in- 
cluding the commonwealth, whether mentioned by 
name in the application, notice or citation, or in- 
cluded in the general description ''to all whom it 
may concern ". Such decree shall not be opened by 
reason of the absence, infancy or other disability of 
any person affected thereby, nor by any proceeding 
at law or in equity for reversing judgments or de- 
crees ; subject however to the right of any person 
deprived of land or of any estate or interest therein 
by a decree of registration obtained by fraud to file 
a petition for review within one year after the entry 
of the decree, provided no innocent purchaser for 
value has acquired an interest. K there is any such 
purchaser, the decree of registration shall not be 
opened but shall remain in full force and effect for- 
evier, subject only to the right of appeal hereinbefore 
provided. But any person who is aggrieved by such 
decree in any case may pursue his remedy by action 
of tort against the applicant or against any other 
person for fraud in procuring the decree. 

Section 38. Every applicant who receives a cer- 
tificate of title in pursuance of a decree of registra- 
tion, and every subsequent purchaser of registered 
land who takes a certificate of title for value and in 
good faith, shall hold the same free from all encum- 
brances except those noted on the certificate, and 
any of the following encumbrances which may be 
existing : 

First, Liens, claims or rights arising or existing 
under the laws or constitution of the United States 
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which the statutes of this commonwealth cannot re- 
quire to appear of record in the registry. 

Second, Taxes, within two years after they have 
been committed to the collector. 

Third, Any highway, town way, or any private 
Avay laid out under the provisions of section sixty- 
five of chapter forty-eight if the certificate of title 
does not state that the boundary of such way has 
been determined. 

Fourth, Any lease for a term not exceeding seven 
years. 

Fifth, Any liability to assessment for betterments, 
or other statutory liability which may attach to land 
in this commonwealth as a lien prior to, or indepen- 
dent of, the recording or registering of any paper ; 
but if there are easements or other rights appurtenant 
to a parcel of registered land which for any reason 
have failed to be registered, such easements or rights 
shall remain so appurtenant notwithstanding such 
failure, and shall be held to pass with the land until 
cut oflf or extinguished by the registration of the 
servient estate-, or in any other manner. 

Section 39. Every decree of registration shall ^^^*^**' 
bear date of the year, month, day, hour and minute i898, 562, § 40. 
of its entry and shall be signed by the recorder. It 
shall state whether the owner of the land registered 
is manned or unmarried, and if married, the name 
of the husband or wife. K such owner is under dis- 
ability it shall state the nature of the disability, and 
if a minor, shall state his age. It shall contain a 
description of the land as finally determined by the 
court, shall set foith the estate of the owner and 
also, in such manner as to show their relative pri- 
ority, all particular estates, mortgages, easements, 
liens, attachments and other encumbrances, includ- 
ing rights of husband or wife, if any, to which the 
land or the owner's estate is subject, and may con- 
tain any other matter properly to be determined in 
pursuance of this chapter. The decree shall be stated 
in a form convenient for transcription upon the cer- 
tificates of title hereinafter mentioned. 

Section 40. Immediately upon the entry of the Transcription 
decree of registration, the recorder shall send a cer- Jeg^^ ^ 
tified copy thereof, under the seal of the court, to i8&»'^»§*i- 
the register of deeds for the district or districts in 
which the land lies, and the register, as assistant re- 
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corder, shall transcribe the decree in a book to be 
called the registration book, in which a leaf or leaves 
in consecutive order shall be devoted exclusively to 
each title, and jaote therein the day, hour and minute 
when said decree is transcribed. The entry made 
by the assistant recorder in this book in each case 
shall be the original certificate of title, and shall be 
signed by him and sealed with the seal of the court. 
All certificates of title shall be numbered consecu- 
tively, beginning with number one. The assistant 
recorder shall in each case make an exact duplicate 
of the original certificate, including the seal, but 
putting on it the words "Owner's duplicate certifi- 
cate", and deliver it to the owner or to his duly 
authorized attorney. In case of a variance between 
the owner's duplicate certificate and the original cer- 
tificate, the original shall prevail. The certified copy 
of the decree of registration shall be filed and num- 
bered by the assistant recorder, with a reference noted 
on it to the place of record of the original certificate 
of title. K an application includes land lying in 
more than one district the court shall cause the pait 
lying in each district to be described separately by 
metes and bounds in the decree of registration, the 
recorder shall send to the assistant recorder for each 
registry district a copy of the decree containing a 
description of the land within that district, the assist- 
ant recorder shall register the same and issue an 
owner's duplicate therefor, and thereafter, for all 
matters pertaining to registration, the portion in 
each district shall be treated as a separate parcel of 
land. 
Transcription, SECTION 41 . The Certificate first registered in pur- 

certilicate /»n n ..^. .^ i. 

effective from suaucc 01 a decree of registration in regard to any 
1898, 562, § 42. parccl of land shall, in the registration book, be 
entitled '* Original certificate of title, entered pur- 
suant to decree of the land court, dated at" (stating 
time and place of entry of decree and the number of 
the case) . The certificate shall take effect from the 
date of the transcription of the decree. Subsequent 
certificates relating to the same land shall be in like 
form, but shall be entitled " Transfer from No. " 
(the number of the last previous certificate relating 
to the same land), and also the words ** Originally 
registered" (date, volume and page of registration). 
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Section 42. K two or more persons are registered ^a^te^ ^^' 
owners as tenants in common, or otherwise, one estates in com. 
owner's duplicate certificate may be issued for the 1888,562, § 43. 
whole land or a separate duplicate may be issued 
to each for his undivided share. 

Section 43. A registered owner who holds one surrender of 
duplicate certificate for several distinct parcels of ^s^of^ib. 
land may surrender it, with the approval of the court, f^^, § 44. 
and take out several certificates for portions thereof, 
or if he holds separate duplicate certificates for sev- 
eral distinct parcels, he may surrender them and, 
with like approval, take out a single duplicate cer- 
tificate for the whole land, or several certificates for 
different portions thereof. An owner who subdivides 
a tract of registered land into lots shall file with the 
recorder a plan thereof, when applying for a new 
certificate or certificates, and the court, before issu- 
ing the same, shall cause the plan to be verified, 
and require that all boundaries, streets and passage- 
w^ays shall be distinctly and accurately delineated 
thereon. 

Section 44. The obtaining of a decree of regis- certificate an 
tration and the entry of a certificate of title shall be SSrwith^iand^ 
regarded as an agreement running with the land and ^^* ^^' ^ ^* 
binding upon the applicant and all his successors in 
title that the land shall be and forever remain regis- 
tered land and subject to the provisions of this 
chapter and of all acts in amendment hereof. 

Section 45. No title to registered land in dero- PreBcription. 
gation of that of the registered owner shall be acquired i^*,^§ 46.' 
by prescription or adverse possession. 

Section 46. The original certificate in the regis- Evidence, 
tration book, any copy thereof duly certified under Tm, 562, § 47. 
the signature of the recorder or an assistant recorder 
and the seal of the court, and also the owner'^ dupli- 
cate certificate, shall be received as evidence in all 
the courts of the commonwealth, and shall be con- 
clusive as to all matters contained therein, except so 
far as otherwise provided in this chapter. 

Section 47. Every certificate of title shall set ^^^^t^,^ 
forth the names of all the persons whose estates make i898, 562, § 48. 
up the estate in fee simple in the whole land, and 
duplicate certificates may be issued to each person, 
but the recorder or assistant recorder shall note in the 
registration book and on each duplicate, to whom 
such duplicate was issued. 
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Indexes, 

record books, 

etc. 

1898, 562, § 49. 



Section 48. The recorder, under the direction 
of the court, shall make and keep indexes of all 
applications and of all decrees of registration, and 
shall also index and classify all papers and instru- 
ments filed in his office which relate to applications 
and to registered titles. The recorder shall also, 
under the direction of the court, cause forms of in- 
dexes and registration and entry books to be pre- 
pared for the use of the assistant recorders. The 
court shall prepare and adopt convenient forms of 
certificates of title and shall also adopt general forms 
of memoranda to be used by the assiste-nt recorders 
in registering the common forms of conveyance and 
other instruments to express briefly their eflfect. 



Owner of reg- 
istered land 
may convey, 

1898, 662, § 50. 



Notice of en- 
cumbrances. 
1898, 562, § 51. 



VOLUNTARY DEALING WITH LAND AFTER ORIGINAL 
REGISTRATION. 

Section 49. An owner of registered land may 
convey, mortgage, lease, charge or otherwise deal 
ivith it as fully as if it had not been registered. He 
may use forms of deeds, mortgages, leases or other 
voluntary instruments like those now in use and 
which are suflicient in law for the purpose intended. 
But no deed, mortgage or other voluntary instru- 
ment, except a will and a lease for a term not ex- 
ceeding seven years, which purports to convey or 
aflfect registered land, shall take eflTect as a convey- 
ance or bind the land, but shall operate only as a 
contract between the parties, and as evidence of 
authority to the recorder or assistant recorder to 
make registration. The act of registration only 
shall be the operative act to convey or aflfect the land 
and in all cases the registration shall be made in the 
oflSce of the assistant recorder for the district or 
districts in which the land lies. 

Section 50. Every conveyance, lien, attachment, 
order, decree, instrument or entry aflfecting regis- 
tered land, which would under other provisions of 
law, if recorded, filed or entered in the registry of 
deeds, aflfect the land to which it relates, shall, if 
registered, filed or entered in the oflSce of the assist- 
ant recorder of the district in which the land to which 
such instrument relates lies, be notice to all persons 
from the time of such registering, filing or enter- 
ing. 
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Section 51. No new certificate shall be entered ^^*^^^ 
-or issued upon any transfer of registered land which rerfBtered.^ 
does not divest the title in fee simple from the owner i^» ^» 5 ^2. 
or some one of the registered owners. All interests 
in registered land less than an estate in fee simple 
shall be registered by filing with an assistant recorder 
the instrument which creates or transfers or claims 
such interest and by a brief memorandum thereof 
made by an assistant recorder upon the certificate 
of title, and signed by him. A similar memorandum 
shall also be made on the owner's duplicate. The 
<5ancellation or extinguishment of such interests shall 
be registered in the same manner. 

Section 52. If the assistant recorder is in doubt 9f'S!S?^2L 
upon any question, or if any party in interest does J^^-gg^ §63 
not agree as to the proper memorandum to be made 
in pursuance of any deed, mortgage or other volun- 
tary instrument presented for registration, the ques- 
tion shall be referred to the court for decision, either 
on the certificate of the assistant recorder stating the 
question upon which he is in doubt, or upon the 
suggestion in writing of any party in interest ; and 
the court, after notice to all parties and a hearing, 
shall enter an order prescribing the form of memo- 
randum to the assistent recorder, who shall make 
registration in accordance therewith. 

Section 53. Every deed or other voluntary in- Grantee's resi- 

*^ *^ Qcnce ete> to 

strument which is presented for registration shall be stated.** 
contain or have indorsed upon it the full name, ' * 
residence and post oflSce address of the grantee or 
other person who acquires or claims an interest 
under such instrument, and every deed shall also 
state whether the grantee is married or unmarried, 
and if married, the name in full of the husband or 
^vife. Any change in the residence or post oflSce 
address of such person shall be indorsed by an assist- 
ant recorder on the original instrument, upon receiv- 
ing a sworn statement of such change. All names 
and addresses shall also be entered on all certificates. 
Notices and processes issued in relation to registered 
land may be served upon any person in interest by 
mailing them to the address so given, and shall be 
binding, whether he resides within or without the 
commonwealth. 

Section 54. - No new certificate of title shall be ^^^^^^^^°f' 
entered, and no memorandum shall be made upon cate on entry' 
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of newceiiifi- any Certificate of title by the recorder or any assist- 
i^*a^§56. ant recorder, in pursuance of any deed or other 
voluntary instrument, unless the owner's duplicate 
certificate is presented with such instrument, except 
in cases expressly provided for in this chapter or 
upon the order of the court, for cause shown, and 
whenever such order is made, a memorandum thereof 
shall be entered on the new certificate of title and 
on the owner's duplicate. The production of the 
owner's duplicate certificate, whenever a voluntary 
instrument is presented for registration, shall be 
conclusive authority from the registered owner to 
the recorder or an assistant recorder to enter a new 
certificate or to make a memorandum of registration 
in accordance with such instnmaent, and the new 
certificate or memorandum shall be binding upon 
the registered owner and upon all persons claiming 
under him, in favor of every purchaser for value and 
in good faith. In all cases of registration which are 
procured by fraud, the owner may pursue all his 
legal and equitable remedies against the paities to 
such fraud, without prejudice however to the rights 
of any innocent holder for value of a certificate of 
title. After the transcription of the decree of regis- 
tration on the original application, any subsequent 
registration which is procured by the presentation of 
a forged duplicate certificate, or of a forged deed or 
other instrument, shall be null and void. In case of 
the loss or theft of an owner's duplicate certificate, 
notice shall be sent by the owner or by a person in 
his behalf to the assistant recorder for the district in 
which the land lies, as soon as the loss or theft is 
discovered. 
DuplJcStes'^ind Section 55. Each assistant recorder shall keep 
copilw ^ an entry book in which he shall enter, in the order 

1898, 562, § 66. of theiT rcccptiou, all deeds and other voluntary in- 
struments, and all copies of writs or other processes 
filed with him which relate to registered land. He 
shall note in such book the year, month, day, hour 
and minute of reception of all instruments, in the 
order in which they are received. They shall be 
regarded as registered from the time they are so 
noted, and the memorandum of each instrument, 
when made on the certificate of title to which it re- 
fers, shall bear the same date. 

Every deed or other instrument, voluntary or 
involuntary, which is so filed with the recorder or 
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assistant recorder, shall be numbered and indexed, 
and indorsed with a reference to the proper certifi- 
cate of title. All records and papers relative to 
registered land in the office of the recorder or of an 
assistant recorder shall be open to the public in the 
same manner as probate records, subject to such 
reasonable regulations as the recorder, under the di- 
rection of the court, may make. 

Duplicates of all deeds and voluntary instniments 
which are filed and registered may be presented with 
the originals, shall be attested and sealed by the re- 
corder or an assistant recorder, indorsed with the file 
number and other memoranda on the originals and 
may be taken away by the person who presents them. 

Certified copies of all instruments which are filed 
and registered may also be obtained at any time, 
upon payment of the assistant recorder's fees. 

CONVEYANCE IN FEE. 

Section 56. An owner who desires to convey conveyance in 
his registered land or any portion thereof in fee shall t^d^iS^^l! 
execute a deed of conveyance, which the grantor or i^lilijs^ 
the grantee may present to the assistant recorder in 
the district in which the land lies. The grantor's 
duplicate certificate shall be produced and presented 
at the same time. The assistant recorder shall there- 
upon, in accordance with the rules and instructions 
of the court, make out in the registration book a 
new certificate of title to the grantee, and shall pre- 
pare and deliver to him an owner's duplicate certifi- 
cate. The assistant recorder shall note upon the 
original and duplicate certificates the date of trans- 
fer, the volume and page of the registration book in 
which the new certificate is registered and a reference 
by number to the last preceding certificate. The 
grantor's duplicate certificate shall be surrendered 
and the word '^ cancelled" shall be stamped upon it. 
The original certificate shall also be stamped ' * can- 
celled ". The deed of conveyance shall be filed and 
indorsed with the number and place of registration 
of the certificate of title of the land conveyed. 

Section 57. If a deed in fee is for a part only oeedof por- 
of the land described in a certificate of title, the as- t^*^f^^ 
sistant recorder shall also, in accordance with the JgwIsMlf^ 
rules and instructions of the court, enter a new cer- 
tificate and issue an owner's duplicate to the grantor 
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for the part of the land which is not included in the 
deed. In every case of transfer, the new certificate 
or certificates shall include all the land described in 
the original and surrendered certificates ; but no new 
certificate to a grantee of a part only of the land 
shall be invalid by reason of the failure of the assist- 
ant recorder to enter a new certificate to the grantor 
for the remaining unconveyed portion. If the land 
which is described in a certificate of title is divided 
into lots, designated by numbers or letters, with 
measurements of all the bounds, and a plan of said 
land has been filed with the recorder and verified 
pursuant to the provisions of section forty-three, 
and a certified copy thereof is recorded in the reg- 
istration book with the original certificate when the 
registered owner makes a deed of transfer in fee of 
one or more of such lots, the assistant recorder may, 
instead of cancelling such certificate and entering a 
. new certificate to the grantor for the part of the 
land not included in the deed of transfer, enter on 
the original certificate and on the owner's duplicate 
certificate a memorandum of such deed of transfer, 
with a reference to the lot or lots thereby conveyed, 
as designated on said plan, and that the certificate is 
cancelled as to such lot or lots. Every certificate 
with such memorandum shall be as eflTectual for the 
purpose of showing the grantor's title to the remain- 
der of the land not conveyed as if the old certificate 
had been cancelled and a new certificate of such land 
had been entered ; and such process may be repeated 
so long as there is convenient space upon the orig- 
inal certificate and the owner's duplicate certificate 
for making such memorandum of sale of lots, 
tn^mhrinLs. SECTION 58. If, at the time of any transfer, en- 
1898, 662, § 59. cumbranccs or claims adverse to the title of the reg- 
istered owner appear upon the registration book, 
they shall be stated in the new certificate or certifi- 
cates, except so far as they may be simultaneously 
released or discharged. 

MORTGAGES. 

re^i^S*'' Section 59. The owner of registered land may 

^'562 § 60 "mortgage it by executing a mortgage deed. Such 

deed may be assigned, extended, discharged, released 

in whole or in part, or otherwise dealt with by the 

mortgagee by any form of deed or instrument whic^h 
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is sufficient in law for the purpose. But such mort- 
gage deed, and all instruments which assign, extend, 
discharge and otherwise deal with the mortgage, shall 
be registered, and shall take effect upon the title 
only from the time of registration. 

Section 60. Eegistration of a mortgage shall be Registration of 
made in the following manner : — The owner's dupli- im!^^fei. 
cate certificate shall be presented to the assistant re- 
corder with the mortgage deed, and he shall enter 
upon the original certificate of title and also upon 
th^ owner's duplicate certificate a memorandum of 
the purport of the mortgage deed, the time of filing 
and the file number of the deed, and shall sign the 
memorandum. He shall also note upon the mort- 
gage deed the time of filing and a reference to the 
volume and page of the registration book in which 
it is registered. The assistant recorder shall also, 
at the request of the mortgagee, make out and deliver 
to him a duplicate of the certificate of title like the 
owner's duplicate, except that the words '' Mort- 
gagee's duplicate " shall be stamped upon it in large 
letters diagonally across its face. A memorandum 
of the issue of the mortgagee's duplicate shall be 
made upon the original certificate of title. 

Section 61. If a mortgage upon which a mort- Assignment, 
gagee's duplicate has been issued is assigned, ex- g^. 
tended or otherwise dealt with, the mortgagee's ^*^*^^ 
duplicate shall be presented with the instrument 
which assigns, extends or otherwise deals with the 
mortgage, and a memorandum of the instrument shall 
be made upon the mortgagee's duplicate certificate. 
When the mortgage is discharged or otherwise ex- 
tinguished the mortgagee's duplicate certificate shall 
be surrendered and stamped ''cancelled". The pro- 
duction of the mortgagee's duplicate certificate shall 
be conclusive authority to register the instrument 
therewith presented, subject however to all the pro- 
visions and exceptions contained in section fifty-five 
so far as they are applicable. 

A mortgage on registered land may be discharged 
by the mortgagee in person on the registration book 
in the same manner as a mortgage on unregistered 
land may be discharged by an entry on the record 
book in the registry of deeds, and such discharge 
shall be attested by an assistant recorder. 

Section 62. Mortgages of registered land may Foreclosure of 
be foreclosed like mortgages of unregistered land ; i^f^'es 

1906; 296, § 1. 
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but in case of foreclosure by entry and possession, 
the certificate of entry required by section two of 
chapter one hundred and eighty-seven shall be filed 
and registered by an assistant recorder within thirty 
days after the entry, in lieu of recording. After 
possession has been obtained by the mortgagee or 
his assigns, by entry or by action, and has continued 
for the time required by law to complete the fore- 
closure, he or his assigns may petition the court of 
land registration for the entoy of a new certificate, 
and the court, after notice to all parties in interest, 
shall have jurisdiction to hear the cause, and may 
order the entry of a new certificate on such terms 
as equity and justice may require. 

In case of foreclosure by action as provided in 
chapter one hundred and eighty-seven, and by exer- 
cising the power of sale in the mortgage under the 
direction of the court as provided therein, a certified 
copy of the final decree of the court confirming the 
sale may, after the time for appealing therefrom has 
expired, be filed with the assistant recorder, and the 
purchaser shall thereupon be entitled to the entry 
of a new certificate. 

In case of foreclosure by exercising the power of 
sale without a previous decree of court, the affidavit 
required by section fifteen of chapter one hundred 
and eighty-seven shall be filed and registered with 
the assistant recorder, in lieu of recording. The 
purchaser at the foreclosure sale or his assigns may 
thereupon at any time present the deed under the 
power of sale to the assistant recorder for filing and 
registration, and obtain a new certificate, after the 
mortgagee's duplicate, if any, has been delivered up 
and cancelled ; but the provisions of this chapter 
shall not prevent the mortgagor or other person in 
interest, prior to the entry of a new certificate of 
title, from directly impeaching, by bill in equity or 
otherwise, any foreclosure proceedings which affect 
registered land. 

After a new certificate of title has been entered, 
no judgment which may be recovered on the mort- 
gage note for any balance due thereon shall operate 
to open the foreclosure or affect the title to regis- 
tered land. 
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LEASES. 

Section 63. Leases of registered land for a term Leases of reg. 

i* i^niT • 1. :\ * ^* n Istered land. 

ot seven years or more shall be registered, in lieu or isse. 562, § 64. • 
recording. A lessee's duplicate certificate may be 
issued to the lessee upon his request, subject to the 
provisions hereinbefore made relative to a mortgagee's 
duplicate certificate, so far as they are applicable. 

TRUSTS. 

Section 64. K a deed or other instrument is filed i^I?,^^^^* 
for the purpose of transferring registered land in isse, 662, § 65. 
trust, or upon any equitable condition or limitation 
expressed therein, or for the purpose of creating or 
declaring a trust or other equitable interest in such 
land without transfer, the particulars of the trust, 
condition, limitation or other equitable interest shall 
not be entered on the certificate ; but a memorandum 
thereof shall be entered by the words *' in trust", or 
' ' lipon condition ", or other apt words, and by a 
reference by number to the instrument which author- 
izes or creates the same. A similar memorandum 
shall be made upon the duplicate certificate. The 
assistant recorder shall note upon the original instru- 
ment which creates or declares the trust or other 
equitable interest a reference by number to the cer- 
tificate of title to which it relates, and to the volume 
and page in the registration book in which it is 
registered. If the instrument which creates or de- 
clares a trust or other equitable interest is already 
recorded in the registry of deeds or of probate, a 
certified copy may be filed by the assistant recorder 
and registered. 

Section 65. If the instrument which creates or —wioi power 
declares a trust or other equitable interest contains how expressed, 
an express power to sell, mortgage or deal with the * ' ' ' 
land in any manner, such power shall be stated in the 
certificate of title by the words '* with power to sell", 
or '^ power to mortgage", and by apt words of de- 
scription in case of other powers. No instrument 
which transfers, mortgages or in any way deals with 
registered land held in trust shall be registered, unless 
the power thereto enabling is expressly conferred in 
the instrument of trust, or unless the decree of a court 
of competent jurisdiction on a bill for instructions 
or other proceeding has construed the instrument in 
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Proceedings 
on appoint- 
ment of new 
trustee. 
1898, 562, § 67. 



Implied, etc., 
trusts, how 
established. 
1898, 662, § 68. 



Application by 

trustee for 

registration of 

land. 

1898, 662, § 69. 



favor of the power. In such case a certified copy of 
such decree may be filed with the assistant recorder, 
and he shall make registration in accordance there- 
with. 

Section 66. When a new trustee of registered 
land is appointed by the supreme judicial court, the 
superior court or the probate court, a new certificate 
shall be entered to him upon presentation to the 
assistant recorder of a certified copy of the decree 
and the surrender of the duplicate certificate. 

Section 67, Whoever claims an interest in regis- 
tered land by reason of any implied or constructive 
trust shall file for registration with the assistant 
recorder a statement thereof which shall contain a 
description of the land, and a reference to the num- 
ber of the certificate of title and the volume and page 
of the registration book in which it is entered. Such 
claim shall not affect the title of a purchaser for value 
and in good faith before its registration. 

Section 68. A trustee may file an application for- 
registration of any land held in trust by him, unless 
expressly prohibited by the instrument which creates 
the trust. 



Incidents of 

registered 

land. 

1898, 662, § 70. 



LEGAL, incidents OF REGISTERED LAND. 

Section 69. Registered land, and ownership* 
therein, shall in all respects be subject to the same 
burdens and incidents which attach by law to unreg- 
istered land. The provisions of this chapter shall 
not relieve registered land or the owners thereof 
from any rights incident to the relation of husband 
and wife, or from liability to attachment on mesne 
process or levy on execution, or from liability to 
any lien of any description established by law on 
land and the buildings thereon, or the interest of the 
owner in such land or buildings, or to change the 
laws of descent, or the rights of partition between 
co-tenants, or the right to take the same by eminent 
domain, or to relieve such land from liability to be 
recovered by an assignee in insolvency under the 
provisions of law relative to preferences, or to change 
or affect in any way any other rights or liabilities 
created by law and appUcable to unregistered land, 
except as otherwise expressly provided in this chap- 
ter or any amendment hereof. 
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ATTACHMENTS AND OTHER LIENS. 

Section 70. If a writing of any description or a Attachment of 
copy of any writ is required by law to be filed or Und. 

10U0 KHfk K. Tl 

recorded in the registry of deeds in order to create or * ' ^ * 
preserve any lien, right or attachment upon unreg- 
istered land, such writing or copy, if intended to 
affect registered land shall, in lieu of recording, be 
filed and registered in the office of the assistant 
recorder for the registry district in which the land 
lies, and, in addition to any particulars required in 
such papers for recording with records of deeds, shall 
also, except in the case of attachment on mesne 
process, contain a reference to the number of the 
certificate of title of the land to be affected, and the 
volume and page of the registration book in whicli 
the certificate is registered, and also, if the attach- 
ment, right or lien is not claimed on all the land in 
any certificate of title, a description sufficiently ac- 
curate for identification, of the land intended to be 
affected. 

Section 71. If an attachment or other lien or Memorandum 
adverse -claim of any description is registered, and dSpUcSte!^ 
the duplicate certificate is not presented at the time ^* ^» ^ '^^' 
of registration to the assistant recorder, he shall, 
within twenty-four hours thereafter, send notice by 
mail to the registered owner, stating that such paper 
has been registered, and requesting him to send or 
produce his duplicate certificate in order that a 
memorandum of the attachment or other lien or ad- 
verse claim may be made thereon. If the owner 
neglects or refuses to comply within a reasonable 
time, the assistant recorder shall suggest the fact to 
the court, and the court, after notice, shall enter an 
order to the owner to produce his certificate at a 
time and place to be named therein, and may enforce 
the order by suitable process. 

Section 72. Attachments on mesne process and Jtc*^^?S&h. 
liens of every description upon registered land shall ^^'JjI^s'ts 
be continued, reduced, discharged and dissolved by ' ' * 
any method which is sufficient in law to continue, 
reduce, discharge or dissolve like liens on unregis- 
tered land. All certificates or other instruments 
which are permitted or required by law to be re-, 
corded in the registry of deeds to give effect to the 
continuance, reduction, discharge or dissolution of 



58 LAND REGISTRATION LAW 

attachments or other liens upon unregistered lands, 

or to give notice of such continuance, reduction, 

discharge or dissolution, shall, in the case of like 

liens upon registered land, be filed with the assistant 

recorder and registered in the registration book, in 

lieu of recording. 

pii^bteto *^* Section 73. All provisions of law relative to 

aSSfy!™^"** ^ attachments of real estate and leasehold estates on 

1898, 662, § 74. mcsne process shall apply to registered land, except 

that the duties required to be performed by the 

register of deeds shall be performed by the assistant 

recorder for the registry district in which the land 

lies, who, in lieu of recording, shall register the 

facts required to be recorded, and for that purpose 

shall keep books similar to those required to be kept 

for attachments by registers of deeds, and the fees 

for registering attachments shall be the same as are 

provided for recording. 

Jf^pia1^ttff°8 Section 74. The name and address of the plain- 

a^raey upon tiff 's attorney shall, in all cases in which an attach- 

1898,662, § 75. mcnt is made, be indorsed upon the writ, and he 

shall be deemed to be the attorney of the plaintiff 

until written notice that he has ceased to^ be such 

shall have been filed for registration by the plaintiff. 

S?ler?ofcourt' SECTION 75. If an attachment on mesne process 

etc. * is continued, reduced, dissolved or otherwise affected 

18Q8 fifiS S TfS 

' ' * by an order, decision or judgment of the court in 
which the action or proceeding in which said attach- 
ment was made is pending, or by an order of a 
court having jurisdiction in insolvency or bank- 
ruptcy, a certificate of the entry of such order, de- 
cision or judgment from the clerk or register and 
under the seal of the court, shall be entitled to be 
registered on presentation to the assistant recorder. 
A like certificate of the allowance by the court of an 
amendment which a subsequent attaching creditor 
or purchaser contends had the effect of dissolving an 
attachment may be registered as an amendment 
allowed, but shall not be conclusive of dissolution, 
unless the court in which the action or suit is pend- 
ing adjudicates that the amendment dissolved the 
attachment, in which case a certificate of the order, 
as soon as it becomes absolute, shall be registered 
as a dissolution of the attachment. 
Re^strationof SECTION 76. If registered land is included with 
i8»8, 662, § 77. unregistered land in the statement required by sec- 
tion six of chapter one hundred and ninety-seven to 
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be filed in the registry of deeds, an attested copy 
of such statement shall be filed with the assistant 
recorder and registered. 

Section 77. A lien of any description upon Liens on regis- 
registered land shall be enforced in the same manner SS^^^****^ 
as like liens upon unregistered land. If registered i«8®» '^t § '^8- 
land is set off or sold on execution, or taken or sold 
for taxes or for any assessment, or sold to enforce a 
lien for labor or materials, or the lien of a mort- 
gagee or co-tenant arising from a payment of taxes, 
or for an assessment under the provisions of sections 
twenty-three to twenty-five of chapter fifty, or for 
costs and charges for taking down dangerous struc- 
tures under the provisions of section seven of chap- 
ter one hundred ajid four, or for erecting fences 
along the line of a railroad corporation under the 
provisions of section one hundred and twenty-one 
of chapter one hundred and eleven or for improving 
meadows and swamps under the provisions of sec- 
tions four to seven, inclusive, of chapter one hundred 
and ninety-five, or for flowing land under the pro- 
visions of section fourteen of chapter one hundred 
and ninety-six, or for any costs and charges incident 
to such liens, any execution, or copy of the execu- 
tion, any officer's return, or any deed, demand, cer- 
tificate or affidavit or other instrument made in the 
course of proceedings to enforce such liens and re- 
quired by kw to be recorded in the registry of deeds 
in the case of unregistered land, shall be filed with 
the assistant recorder for the district in which the 
land lies and registered in the registration book, and 
a memorandum made upon the proper certificate of 
title in each case as an adverse claim or encumbrance. 
* Section 78. Upon the expiration of the time Application 
allowed by law for redemption after registered land by'executioB^ 
has been set off or sold on execution, or taken or i^*562f*§^79l* 
sold for the enforcement of a lien of any descrip- 
tion, the person who claims under an execution, or 
under a deed or other instrument made in the course 
of proceedings to levy such execution or enforce 
any lien, may petition the court for the entry of a 
new certificate to him, and the application may be 
granted. Every new certificate entered under the 
provisions of this section shall contain a memoran- 
dum of the nature of the proceeding on which it is 
based. A new certificate which is entered in pur- 
suance of any tax title shall contain a memorandum 
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that it is subject to the rights of redemption reserved 
in sections fifty-eight and seventy-five of chapter 
thirteen. At any time prior to the entry of a new 
certificate, the registered owner may pursue all legal 
and equitable remedies to impeach or annul proceed- 
ings under executions or to enforce liens of any de- 
scription. 



actions, etc., 
how Becnred. 
1896, 562, § 80. 



PENDING SUITS, JUIXIMENTS, DECREES AND PARTI- 
TIONS. 

Sjti^B^etc.. Section 79. No writ of entry, petition for par- 

tition, or other action at law, or any proceeding in 
equity which affects the title to land or the use and 
occupation thereof or the buildings thereon, and no 
judgment or decree, nor any writ of error, bill of 
review or other proceeding to vacate or reverse any 
judgment or decree, shall have any effect upon reg- 
istered land as against persons other than the parties 
thereto, unless a memorandu'm like that described in 
section twelve of chapter one hundred and thirty- 
four containing also a reference to the number of the 
certificate of title of the land affected, and the vol- 
ume and page of the registration book in which it is 
entered, shall be filed and registered. The provisions 
of this section shall not apply to attachments, levies 
of execution, or to proceedings for the probate of 
wiUs, or for administration, in the probate court. If 
notice of the pendency of the action has been duly 
registered, it shall be suflScient to register the judg- 
ment or decree in such action within sixty days after 
the rendition thereof. 

mlifl^teoV Section 80. At any time after final judgment 

isaTeS"*^ sf' ^^ decree in favor of the defendant, or other dispo- 
sition in the manner specified in section thirteen of 
chapter one hundred and thirty-four, of any case in 
which a memorandum has been registered as pro- 
vided in the preceding section, a certificate of the 
clerk, stating the manner of disposal thereof, as pro- 
vided in said section thirteen, shall be entitled to 
registration. 

-of judgment SECTION 81. If ludffment is entered for the 

for demand- i../y» i !• i • /*»• 

ant. ^^ ^ ^^ plaintin or demandant m a real action anectmg reg- 
istered land, except in actions of ejectment and ac^ 
tions under the provisions of chapter one hundred 
and eighty-one relative to terms of less than seven 
years, such judgment shall be entitled to registration 



1898, 562, § 82. 
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on presentation of a certificate of the entry thereof 
from the clerk of the court in which the action is 
pending to the assistant recorder, who shall enter a 
memorandum upon the certificate of title of the land 
to which such judgment relates. If the judgment 
does not apply to all the land described in the certif- 
icate of title, the certificate of the clerk and the 
memorandum entered by the assistant recorder shall 
contain a description of the land which is affected 
by the judgment. 

Section 82. If an execution or writ of seisin Registration 
has been issued upon a writ of entry affecting reg- mIsS, etc-., 
istered land and served by the officer, he shall cause i^,^^§°88. 
an attested copy of the execution, with a return of 
his doings thereon, to be filed and registered within 
three months after the service and before the return 
of the execution into the clerk's office, and the de- 
mandant, if the judgment was that he was entitled 
to an estate in fee simple in the demanded premises, 
or in any part thereof, and for which execution is- 
sued, shall thereupon be entitled to the entry of a 
new certificate of title ; but, in informations under 
the provisions of chapter one hundred and eighty- 
eight, the commonwealth shall be entitled to have 
the certificate of the registered owner cancelled by 
the court of land registration as soon as judgment is 
rendered in its favor. 

Section 83. If, in a writ of dower, judgment is -of certificate 
entered confirming the report of the commissioners wrft^ofdower, 
under the provisions of section seven of chapter one ^, 568, § 84. 
hundred and eighty, or if, in a writ of waste, judg- 
ment is entered that the plaintiff recover the place 
wasted, a certificate of the entry of such judgment 
may be registered as an encumbrance. 

Section 84. A decree of a court of equity which -^^decrees in 
affects title or rights in registered land, whether made i898, m, § 85. 
in the exercise of general equity jurisdiction, or in 
the exercise of jurisdiction conferred by statute for 
the quieting of titles or removing clouds from titles, 
as provided in chapter one hundred and eighty-two, 
or for any similar purpose, may be registered in the 
same manner as a judgment at law. But every court 
of equity which passes such a decree shall, upon 
application of the plaintiff or petitioner, order any 
parties before it to execute for registration any deed 
or instrument necessary to give effect to its decree, 
and may require the registered owner to deliver his 
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duplicate certificate to the plaintiff or petitioner to 
be cancelled or to have a memorandum entered upon 
it by the assistant recorder. If the person who is 
required to execute any deed or other instrument 
which may be necessary to give effect to the decree 
is absent from the commonwealth, or is a minor, or 
insane, or for any reason is not amenable to the proc- 
ess of the court, the court may appoint a trustee to 
execute such instrument, which, when executed, shall 
be registered and shall have full force and effect to 
bind the land to be affected thereby, 
^d^^fw** Section 85. In all proceedings for partition of 
^e 5^^s*8B* ^'^gistered land, or for the assignment in fee of regis- 
tered land claimed by husband or wife by statutory 
right, af£er the entry of the final judgment or decree 
of partition and the acceptance of the report of the 
commissioners, a copy of the judgment or decree and 
of the return of the commissioners, certified by the 
clerk or register, as the case may be, shall be filed 
and registered ; and thereupon, if the land is set 
off to the owners in severalty, any owner shall be 
entitled to have a certificate entered of the share set 
off to him in severalty, and to receive an owner's 
duplicate therefor. If the land is ordered by the 
court to be sold, the purchaser or his assigns shall 
be entitled to have a certificate of title entered to him 
or them upon presenting the deed of the commis- 
sioners for registration ; but any new certificate en- 
tered in pursuance of partition proceedings, whether 
by way of set-off or of sale, shall contain a reference 
to the final judgment or decree of partition, and shall 
be conclusive as to the title to the same extent and 
against the same persons as such judgment or decree 
is made conclusive by the statutes applicable thereto. 
A person who holds such certificate of title or a 
transfer thereof shall have the right to petition the 
court at any time to cancel the memorandum relative 
to such judgment or decree, and the court, after 
notice and a hearing, may grant the application. 
Such certificate shall thereafter be conclusive in the 
same manner and to the same extent as other certifi- 
cates of title. 
Sl^d mwteage SECTION 86. If a Certified copy of a judgment or 
to be again decree for partition and of the return of the corn- 
registered on . . ^ . 1 /. • J. x« J •!• 

registration Of missioners IS presented for registration, and it a 
narSSon! ^^^ mortgage or lease affecting a specific portion or an 
1888, 562, §87. undivided share of the premises had previously been 
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registered, the tenant who claims under the mort- 
gagor or lessor shall cause the mortgage or lease and 
any duplicate certificate of title issued to the mort- 
gagee or lessee to be again presented for registra- 
tion, and the assistant recorder shall indorse on each 
a memorandum of such partition and a description 
of the land set off in severalty on which such mort- 
gage or lease remains in force. Such tenant shall 
not be entitled to receive his own duplicate certifi- 
cate of title until such mortgage or lease has been so 
presented for registration. 



INSOLVENCY. 

Section 87. The messenger shall register notice Registration of 
of the issuing of a warrant in insolvency or bank- J^tTn^inS*^" 
ruptcy against a debtor who is an owner of registered I^^ sea, § ss. 
land, when the same is committed to him, by filing 
a copy thereof with the assistant recorder. 

An assignee in insolvency or trustee in bankruptcy 
shall be entitled to the entry of a new certificate of 
registered land of the debtor upon presenting and 
filing a certified copy of the assignment with the 
insolvent's duplicate certificate of title ; but the new 
certificate shall state that it is entered to him as 
assignee in insolvency or trustee in bankruptcy. 

Section 88 . If proceedings in insolvency or bank — of discharge^ 
ruptcy against a registered owner, of which notice me, m, § 89. 
has been registered, are vacated by decree, or if the 
court of insolvency or bankruptcy grants a discharge 
in composition proceedings and orders a reconvey- 
ance of land to the debtor, a certified copy of the 
decree, or of such discharge and order, may be filed 
and registered. If a new certificate has been entered 
in the name of the assignee in insolvency or trustee 
in bankruptcy as registered owner, the debtor shall 
be entitled to the entry of a new certificate in his 
name, and the certificate of the assignee or trustee 
shall be surrendered. 



eminent domain. 

Section 89. If land of a registered owner, or —of land taken 
any right or interest therein, is taken by eminent SmSf *°^°* '^**" 
domain, the commonwealth or body politic or cor- ^®^»^»§^- 
porate or other authority which exercises such right 
shall file for registration in the proper registry dis- 
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trict a description of the registered land so taken, 
giving the name of each owner thereof, referring by 
number and place of registration in the registration 
book to each certificate of title, and stating what 
estate or interest in the land is taken, and for what 
purpose. A memorandum of the right or interest 
taken shall be made on each certificate of title by 
the assistant recorder, and if the fee simple is taken, 
a new certificate shall be entered to the owner for 
the land remaining to him after such taking. K the 
owner has a lien upon the land taken for his damages, 
it shall be so stated in the memorandum of registra- 
tion. All fees on account of any memorandum of 
registration or entry of new certificates shall be paid 
by the commonwealth or body politic or corporate 
or other authority which takes the land. 
New certificate SECTION 90. If land wMch was taken for a public 

upon reverter . /» i n 

of land. use rcvcrts by operation of law to the owner from 

whom it was taken or to his heirs or assigns, the 
court, upon the petition of the person entitled to the 
benefit of the reversion, after notice and a hearing, 
may order the entry of a new certificate of title to 
him. 

TRANSFER BY DESCENT AND DEVISE. 

Transfer by SECTION 91. Upon the death of a registered 

descent or i . , . , i*^ -i . .i ° • 

devise^ , ^ owner his heirs at law or devisees, upon the expira- 
tion of thirty days after the entry of a decree of the 
probate court granting letters testamentary or of 
administration, or in case of an appeal from such 
decree, at any time after the entry of a final decree, 
may file a certified copy of the final decree of the 
probate court and of the will, if any, with the assist- 
ant recorder, and make application for the entry of 
a new certificate. The court shall issue notice to the 
executor or administrator and to all other persons in 
interest, and may also give notice by publication in 
such newspaper or newspapers as it may consider 
proper, to all whom it may concern, and, after a hear- 
ing, may direct the entry of a new certificate or cer- 
tificates to the person or persons entitled as heirs or 
devisees. Any new certificate so entered before the 
final settlement of the estate of the deceased owner 
in the probate court shall state expressly that it is 
entered by transfer from the last certificate by descent 
or devise, and that the estate is in process of settle- 
ment. After the final settlement of the estate in the 



1898, 562, § 92. 
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probate court, or after the expiration of the time 
allowed by law for bringing an action against an 
executor or administrator by creditors of the de- 
ceased, the heirs at law or devisees may petition the 
court for an order to cancel the memorandum upon 
their certificate, stating that the estate is in course of 
settlement, and the court, after notice and a hearing, 
may grant the petition ; but the liability of heirs or 
devisees of registered land for claims against the 
estate of the deceased shall not in any way be 
diminished or changed. 

Section 92. The provisions of this chapter shall S^?^^*®'^'?, 
not m any way aflect or impair the jurisdiction of etc.,un. 
the probate court to license an executor or adminis- 1898,562, §93. 
trator or guardian to sell or mortgage registered land 
for any purpose for which a license may be granted 
in the case of unregistered land. The purchaser or 
mortgagee who takes a deed which is executed in 
pursuance of such license shall be entitled to a new 
certificate of title, or memorandum of registration. 

ASSURANCE FUND. 

Section 93. Upon the original registration of ^^d^"^ 
land, and also upon the entry of a certificate show- isas, b^, § 94. 
ing title as registered owners in heirs or devisees, tioncf/ease^ 
there shall be paid to the recorder one-tenth of one i905,*24m 3. 
per cent of the assessed value of the land, on the 
basis of the last assessment for municipal taxation, 
as an assurance fund. 

Section 94. All money received by the recorder 'Z^'^^^^^^f 
under the provisions of the preceding section shall is^, 562, § 95. ' 
be paid to the treasurer and receiver general, who 
shall keep it invested, with the advice and approval 
of the governor and council, and shall report an- 
nually to the general court the condition and income 
thereof. 

Section 95. A person who, without negligence -action for^ 
on his part, sustains loss or damage, or is deprived ^^^^ ^" 

IUOU KA9 S Oft 

of land or of any estate or interest therein after the ' ' 
original registration of land, by the registration of 
another person as owner of such land or of any estate 
or interest therein, through fraud or in consequence 
of any error, omission, mistake or misdescription in 
any certificate of title or in any entry or memo- 
randum in the registration book, may bring an action 
of contract in the superior court for the recovery of 
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Action against 
treasurer and 
receiver gen- 
' eral, when. 
1898, 562, § 97. 



Judgments, 
how satisfied. 
1898, 562, § 98. 



compensation for such loss or damage or for such 
land or estate or interest therein from the assurance 
fund ; but if the person who is deprived of land or 
of any estate or interest therein in the manner above 
stated has a right of action or other remedy for the 
recovery of the land or of the estate or interest 
therein, he shall exhaust such remedy before resort- 
ing to the action of contract herein provided. The 
provisions of this section shall not deprive the plain- 
tiff of any action of tort which he may have against 
any person for such loss or damage, or deprivation 
of land or of any estate or interest therein. But if 
the plaintiff elects to pursue his remedy in tort, and 
also brings an action of contract under the provisions 
of this chapter, the action of contract shall be con- 
tinued to await the result of the action of tort. 

Section 96. K such action of contract is brought 
to recover for loss or damage or for deprivation of 
land or of any estate or interest therein which arises 
wholly through any fraud, negligence, omission, 
mistake or misfeasance of the recorder, assistant 
recorder or of any of the examiners of title, in the 
performance of executive or ministerial duties, or of 
any of the assistants or clerks of the recorder, in the 
performance of their respective duties, the action shall 
be brought against the treasurer and receiver general 
as sole defendant. If such action is brought to re- 
cover for loss or damage or deprivation of land or of 
any estate or interest therein which arises wholly 
through any fraud, negligence, omission, mistake or 
misfeasance of some person or persons other than the 
recorder, assistant recorder or the other officers and 
assistants above-named, or which arises jointly 
through the fraud, negligence, omission, mistake or 
misfeasance of such other person and the recorder, 
assistant recorder or other officers and assistants 
above-named, such action shall be brought against 
both the treasurer and receiver general and such 
other person or persons, as joint defendants. 

Section 97. If there are defendants other than 
the treasurer and receiver general and judgment is 
entered for the plaintiff against the treasurer and 
receiver general and against some or all of the other 
defendants, execution shall issue against the other 
defendants and be levied upon them. If the execu- 
tion is returned unsatisfied in whole or in part, and 
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the officer returning the same certifies that the amount 
due cannot be collected from the land or goods of 
such other defendants, a justice of the superior court 
shall direct the clerk to certify the amount due on 
the execution to the auditor of the commonwealth, 
who shall thereupon audit and certify the amount of 
the execution in the same manner as claims against 
the commonwealth, and the treasurer and receiver 
general shall pay the amount out of the assurance 
fiind, without any further act or resolve making an 
appropriation therefor. 

If judgment in such action cannot for any reason 
be entered against all or any of the other defendants 
it may be entered against the treasurer and receiver 
general alone or against him and such of the other 
defendants as are found to be liable, and against 
whom judgment can lawfully be entered. If judg- 
ment is entered against the treasurer and receiver 
general alone, whether in a case where he is sole de- 
fendant or joint defendant with others, the justice of 
the superior court before whom the action is tried 
shall direct the clerk to transmit to the auditor a cer- 
tificate of the entry of judgment and of the amount 
due, and the treasurer and receiver general shall pay 
the same upon the certificate of the auditor, as above 
provided. 

Section 98. If the assurance fund at any time is proceedings if 
not sufficient to meet the amount called for by such f/iJJSfficieSt!^ 
certificate of the auditor the treasurer and receiver ^®^» ^^* ^ ^* 
general shall make up the deficiency from any fimds 
in the treasury not otherwise appropriated ; and in 
such case, any amounts thereafter received by the 
treasurer and receiver general on account of the as- 
surance fund shall be transferred to the general funds 
of the treasury, until the amount paid on account 
of the deficiency shall have been made up. 

Section 99. In every case in which payment has subrogation of 

1- ji_j.i_i. J • 1 commonwealth 

been made by the treasurer and receiver general to plaintiffs 

under the provisions of section ninety-seven, the i^^se^^oo. 

commonwealth shall be subrogated to all rights of 

the plaintiff against any other parties or securities, 

and the treasurer and receiver general shall enforce 

the same in behalf of the commonwealth. Amounts 

so recovered by the treasurer and receiver general 

shall be paid into the treasury of the commonwealth 

to the account of the assurance fund. 
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Assurance 
fiind, applica- 
tiou of income. 
1896, 562, § 101. 



— not liable, 

when. 

18d8, 662, § 102. 

1899,126. 



Limitation, 
etc., of actions. 
1898, 662, § 103. 



Section 100. The income of the assurance fund 
shall be added to the principal and invested, until 
said fund amounts to two hundred thousand dollars, 
and thereafter the income of such fund shall be used 
to defray, as far as may be, the expenses of the ad- 
ministration of the provisions of this chapter, instead 
of being added to the fund and accumulated. 

Section 101. The assurance fund shall not be 
liable to pay for any loss, damage or deprivation oc- 
casioned by a breach of trust, whether express, im- 
plied or constructive, by any registered owner who 
is a trustee, or by the improper exercise of any power 
of sale in a mortgage. Nor shall any plaintiff re- 
cover as compensation in an action of contract under 
the provisions of this chapter more than the fair 
market value of the land at the time when he suffered 
the loss, damage or deprivation thereof. 

Section 102. Actions of contract for compensa- 
tion under the provisions of this chapter by reason 
of any loss or damage or deprivation of land or any 
estate or interest therein shall be begun within six 
years after the time when the cause of action accrued, 
and not afterward ; but the plaintiff in an action for 
the recovery of the land or estate or interest therein 
in accordance with the provisions of section ninety- 
six may bring the action of contract for compensa- 
tion within one year after the termination of such 
action. The action of contract herein provided shall 
survive to the personal representative of the regis- 
tered owner, unless barred in his lifetime ; but the 
proceeds thereof shall be treated as real estate. 



Powers of 
attorney. 
1898, 662, § 104. 



PO^VERS OF ATTORNEY. 

Section 103. Any person may, by attorney, pro- 
cure land to be registered and convey or otherwise 
deal with registered land, but the letters of attorney 
shall be acknowledged and filed with the recorder or 
the assistant recorder of the proper registry district, 
and registered. Any instrument revoking such let- 
ters slmll be acknowledged and registered in like 
manner. 



LOST duplicate CERTIFICATES. 



Lost duplicate 
certlflcates. 



Section 104. K a duplicate certificate is lost or 

i§98,6e2,~§io5. destroyed, or cannot be produced by a grantee, heir, 
devisee, assignee or other person who applies for the 
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entry of a new certificate to him or for the registra- 
tion of any instrument, a suggestion of the fact of 
such loss or destruction may be filed by the regis- 
tered owner or other person in interest and registered. 
The court may thereupon, upon the petition of the 
registered owner or other person in interest, after 
notice and a hearing, direct the issue of a new du- 
plicate certificate, which shall contain a memoran- 
dum of the fact that it is issued in place of a lost 
duplicate certificate, but shall in all respects be en- 
titled to like faith and credit as the original dupli- 
cate, and shall thereafter be regarded as the original 
duplicate for all the purposes of this chapter. 

ADVERSE CLAIMS. 

Section 105. Whoever claims any right or inter- Adverse 
est in registered land adverse to the registered owner i^™m2, § loe. 
w^hich arises subsequent to the date of original reg- 
istration may, if no other provision is made in this 
chapter for registering the same, make a statement 
in writing setting forth fully his alleged right or in- 
terest, and bow or under whom it was acquired, and 
a reference to the volume and page of the certificate 
of title of the registered owner, and a description of 
the land in which the right or interest is claimed. 
The statement shall be signed and sworn to, and shall 
state the adverse claimant's residence, and designate 
a place at which all notices may be served upon him. 
This statement shall be entitled to registration as an 
adverse claim, and the court, upon the petition of 
any party in interest, shall grant a speedy hearing 
upon the question of the validity of such adverse 
claim, and shall enter such decree thereon as justice 
and equity may require. If the claim is adjudged 
to be invalid, the registration shall be cancelled. If 
the court, after notice and a hearing, finds that a 
claim thus registered was frivolous or vexatious, it 
may tax the adverse claimant double costs. 

surrender of DUPLICATE CERTIFICATES. 

Section 106. If the recorder or any assistant surrender of 
recorder is requested to enter a new certificate in tiScaS. ^^' 
pursuance of an instrument which purports to be i®^»^'5io7. 
executed by the registered owner, or by reason of 
any instrument or proceedings which divest the title 
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of the registered owner against his consent, and the 
outstanding owner's duplicate certificate is not pre- 
sented for cancellation when such request is made, 
the recorder or assistant recorder shall not enter a 
new certificate, but the person who claims to be en- 
titled thereto may apply by petition to the court. 
The court, after a hearing, may order the registered 
owner or any person withholding the duplicate cer- 
tificate to surrender it, and direct the entry of a new 
certificate upon such surrender. If the person with- 
holding the duplicate certificate is not amenable to 
the process of the court, or if for any reason the out- 
standing owner's duplicate certificate cannot be de- 
livered up, the court may by decree annul it and 
order a new certificate of title to be entered. Such 
new certificate and all duplicates thereof shall con- 
tain a memorandum of the annulment of the out- 
standing duplicate. 

If an outstanding mortgagee's or lessee's duplicate 
certificate is not produced and surrendered when the 
mortgage is discharged or extinguished or the lease 
is terminated, like proceedings may be had to obtain 
registration as in the case of the non-production of 
an owner's duplicate. 

AMENDMENT AND ALTERATION OF CERTIFICATES OF 
TITLE. 

^rS^rtih. Section 107. No erasure, alteration or amend- 
1^^602 108 °^®^* shall be made upon the registration book after 
the entry of a certificate of title or of a memorandum 
thereon and the attestation of the same by the re- 
corder or an assistant recorder, except by order of 
the court. A registered owner or other person in 
interest may at any time apply by petition to the 
court, upon the ground that registered interests of 
any description, whether vested, contingent, expect- 
ant or inchoate, have terminated and ceased ; or that 
new interests have arisen or been created which do 
not appear upon the certificate ; or that any error or 
omission was made in entering a certificate or any 
memorandum thereon, or on any duplicate certificate ; 
or that the name of any person on the certificate has 
been changed ; or that the registered owner has mar- 
ried, or if registered as married, that the marriage 
has been terminated ; or that a corporation which 
owned registered land and has been dissolved has not 
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conveyed the same within three years after its dis- 
solution ; or upon any other reasonable ground ; and 
the court shall have jurisdiction to hear and determine 
the petition after notice to all parties in interest, and 
may order the entry of a new certificate, the entry or 
cancellation of a memorandum upon a certificate or 
grant any other relief upon such terms, requiring 
security if necessary, as it may consider proper ; but 
the provisions of this section shall not give the court 
authority to open the original decree of registration, 
and nothing shall be done or ordered by the court 
which shall impair the title or other interest of a 
purchaser who holds a certificate for value and in 
good faith, or his heirs or assigns, without his or 
their >\Titten consent. 

Any petition filed under the provisions of this sec- 
tion and all petitions and motions filed under the 
provisions of this chapter after original registration 
jshall be filed and entitled in the original case in 
which the decree of registration was entered. 

SERVICE OF NOTICES AFTER REGISTRATION. 

Section 108. All notices which are required by, service of 

notice after 

or are ffiven in pursuance of, the provisions of this registration. 
chapter by the recorder or any assistant recorder, * '^ 
after original registration, shall be sent by mail to 
the person to be notified to his residence and post 
oflSce address as stated in the certificate of title, or 
in any registered instrument under which he claims 
an interest, in the oflSce of the recorder or assistant 
recorder, relating to the parcel of land in question. 

All notices .and citations directed by special order 
of the court under the provisions of this chapter, 
after original registration, may be served in the man- 
ner above stated, and the certificate of the recorder 
shall be conclusive proof of such service ; but the 
court may in any case order different or further ser- 
vice, by publication or otherwise. 

FEES FOR REGISTRATION. 

Section 109. The fees payable under the pro- Fees for regis- 
visions of this chapter shall be as follows : — i898, S^ | no. 

For every application to register land under the Son^i^fe' 
provisions of this chapter and indexing, recording JIm sf^ ^^* 
and transmitting it to the recorder, when filed with 
assistant recorder, three dollars. 
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For every plan filed, seventy-five cents. 

For indexing an instrument recorded while appli- 
cation for registration is pending, twenty-five cents. 

For examining title, five dollars, and one-tenth 
of one per cent of the value of the land. 

For each notice by mail, twenty-five cents and the 
actual cost of printing. 

For all services by a sheriff under the provisions 
of this chapter, the same fees as are now provided 
by law for like services. 

For each notice by publication, twenty-five cents 
and the actual cost of publication. 

For entry of order dismissing application or decree 
of registration and sending memorandum to assistant 
recorder, one dollar. 

For copy of decree of registration, one dollar. 

For entry of original certificate of title and issuing 
one duplicate certificate, three dollars. 

For making and entering a new certificate of title, 
including issue of one duplicate certificate, one dollar. 

For each additional duplicate certificate after the 
first, fifty cents. 

For the registration of every instrunaent, whether 
single or in duplicate or triplicate, including enter- 
ing, indexing and filing same and attesting registra- 
tion thereof, and also making and attesting copy of 
memorandum on one instrument or on a duplicate 
certificate when required, one dollar and fifty cents. 

For making and attesting copy of memorandum 
on each additional instrument or duplicate certificate 
if required, fifty cents. 

For filing and registering an adverse claim, three 
dollars. 

For entering statement of change of residence or 
post oflSce address, including indorsing and attesting 
same on a duplicate certificate, twenty-five cents. 

For entering any note in the entry book or in the 
registration book, twenty-five cents. 

For the registration of a suggestion of death or 
notice of issue of a warrant in insolvency, twenty- 
five cents. 

For the registration of a discharge or release of 
mortgage or other instrument creating an encum- 
brance, fifty cents. 

For the registration of a memorandum or certifi- 
cate of entry for possession or deposition in proof 
thereof, fifty cents. 
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For the registration of any lev}^ or of any dis- 
charge or dissolution of any attachment or levy, or 
of any certificate of or receipt for payment of taxes, 
or of any mechanic's lien or lien for labor or mate- 
rials, or notice of any pending action or of a judg- 
ment or decree, fifty cents. 

For indorsing on any mortgage, lease or other 
instrument a memorandum of partition, one dollar. 
For every petition filed under the provisions of 
tliis chapter after original registration, one dollar. 

For a certified copy of any decree or registered 
instrument, the same fees as are provided by law for 
registers of deeds by chapter two hundred and four. 
In all cases not expressly provided for by law, 
the fees of all public oflBcers for any official duty or 
service under the provisions of this chapter shall be 
at the same rate as those prescribed herein for like 
services. 

PENALTY. 

Section 110. Whoever, with intent to defraud, gg^^^JJeS' 
sells and conveys registered land, knowing that an J^^^g^fii^, 
undischarged attachment or any other encumbrance 
exists thereon which is not noted by memorandum 
on the duplicate certificate of title, without inform- 
ing the grantee of such attachment or other encmn- 
brance before the consideration is paid, shall be 
punished by imprisonment in the state prison for not 
more than three years or in jail for not more than 
one year. 
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[Acts 1904, Chap. 448.] 

AN ACT TO ENLARGE THE JURISDICTION OP THE COXnElT 
OF LAND REGISTRATION AND TO CHANGE ITS NAME. 

Be U enctcted^ etc, as follows: 

Section 1. Jurisdiction is hereby transfeired 
from the superior court to the court of land regis- 
tration, hereinafter called the Land Court, as to 
the proceedings heretofore held before the superior 
court under the following provisions of the Revised 
Laws: — 

1. Writs of entry, under the provisions of chap- 
ter one hundred and seventy-nine. 

2. Petitions to require actions to try title to real 
estate, under the provisions of sections one to five, 
both inclusive, of chapter one hundred and eighty- 
two. 

3. Petitions to determine the validity of encum- 
brances, under the provisions of sections eleven to 
fourteen, both inclusive, of said chapter one hundred 
and eighty-two. 

4. Petitions to discharge mortgages, under the 
provisions of section fifteen of said chapter one hun- 
dred and eighty-two. 

The jurisdiction of the land court in the above 
matters shall be original and exclusive, and it shall 
have therein all the powers both at law or in equity 
now vested in the superior court, except that it shall 
hold no trials by jury. 

Section 2. Writs, petitions, bills and pleadings 
may be filed with the recorder of the land court, or 
with the assistant recorder or register of deeds for 
the district in which the land or any part thereof lies. 
The assistant recorder or register of deeds shall im- 
mediately index the proceedings in the general index 
by the names of the parties, and transmit the papers 
to the recorder. The recorder shall cause copies of 
said papers to be made and transmitted to the assist- 
ant recorder or register of deeds for the district in 
which the land or any part thereof lies, who shall file 
the same. Whenever such papers contain a refer- 
ence to any instruments recorded in the registry of 
deeds where they are filed, the assistant recorder or 
register of deeds shall cause a minute thereof to be 
made upon the margin of such record. 

Section 3. Except as otherwise provided herein 
the provisions of sections thirteen to seventeen, both 
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inclusive, of chapter one hundred and twenty-eight 
of the Revised Laws, as amended by chapter four 
hundred and fifty-eight of the acts of the year nine- 
teen hundred and two, shall apply to all proceedings 
under this act, and hearings may be held in the county 
where the land lies or elsewhere by agreement, or by 
order of the court on motion of either party after 
notice. 

Section 4. The recorder shall transmit copies 
of all final decrees to the assistant recorder or reg- 
ister of deeds, for the district in which the land or 
any part thereof lies, who shall file and index the 
same in the manner provided in section two. 

Section 5. Any judge of the land court may 
issue necessary citations and orders of notice in pro- 
ceedings under the provisions of this act, which shall 
be returnable to the land court in any county in 
Tvhich the land or any part thereof lies. 

Section 6. After the filing of any of the pro- 
ceedings designated herein or at any time while the 
same are pending, the land court may, in its discre- 
tion, enter an order of reference to one of the ex- 
aminers provided for under the provisions of chapter 
one hundred and twenty-eight of the Revised Laws, 
who shall examine and report on whatever matters 
of title or fact the court shall designate in such order 
of reference. The order of reference, the report and 
the notice thereon shall be subject to the provisions 
of said chapter one hundred and twenty-eight, except 
that the expense of such reference, examination and 
report may, in the discretion of the court, be awarded 
as a part of the taxable costs of the proceedings. 

Section 7. Notice shall be given and service 
made in proceedings under this act in the manner 
heretofore required in the superior court, and the 
same time shall be allowed for appearance, answer, 
demurrer, or other proceedings. 

Section 8. Every order, decision and decree of 
the court in proceedings under this act whereby any 
party is aggrieved shall be subject to appeal for a 
jury trial on the facts to the superior court for the 
county in which the land lies to which such order, 
decision or decree relates, as to any questions in- 
volved therein. The appeal shall be claimed and 
entered and issues framed therefor in the land court 
within thirty days after the date of such order, deci- 
sion or decree, and upon the entry of the appeal the 
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appellant shall file in the superior court copies of all 
material papers in the case, certified by the recorder ; 
but no matters shall be tried in the superior court 
except those specified in the appeal. Appearances 
shall be entered in the superior court within ten 
days, and answers shall be filed therein within thirty 
days, after the appeal has been entered, unless for 
good cause further time is allowed. Questions of 
law arising in the superior court on such appeal may 
be taken by any party aggrieved by any opinion, 
ruling, direction or judgment of the court to the 
supreme judicial court for revision, in the same 
manner as in proceedings at law in said superior 
court. Questions of law arising in the land court 
on any decision or decree in proceedings under this 
act may be taken by any party directly to the su- 
preme judicial court for revision, in the same manner 
as questions of law are taken to that court from the 
superior court. The land court, after any such deci- 
sion or decree dependent upon a question of law, 
may report said decision or decree, with so much of 
the case as is necessary for understanding such ques- 
tion of law, for the determination of the supreme 
judicial court. 

Section 9. Section eighty-one of chapter one 
hundred and seventy-three of the Revised Laws is 
hereby amended by inserting after the word ''court", 
in the third line, the words : — or in the land court, 
— so as to read as toUows : — Section 81. An at- 
torney of record who is actually engaged in the trial 
of a cause in the supreme judicial court or in the 
superior court, or in the land court, or before an 
auditor who has been appointed by either of said 
courts, shall not be required to proceed to the trial 
of any other cause in either of said courts or before 
another auditor except by special order of the court. 

Section 10. The name of the Court of Land 
Registration is hereby changed to the Land Court. 

lAp2)roved June P, 1904. 
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[Acts 1905, Chap. 195.] 

AN ACT RELATIVE TO THE COMPENSATION OF MASTERS 
AND EXAMINERS IN THE LAND COURT. 

Be it enacted, etc., as follows: 

Section 1. The compensation of a master ap- 
pointed under the provisions of section thirty-five of 
chapter one hundred and twenty-eight of the Revised 
Laws, and of an examiner under the provisions of 
section six of chapter four hundred and forty-eight 
of the acts of the year nineteen hundred and four, 
shall be awarded by the land court, and shall be paid 
by the county in which the land involved in the pro- 
ceedings is situated, except that said compensation 
may be awarded by the land court in its discretion 
as a part of the taxable costs of the proceedings ; in 
which case the compensation shall be paid as de- 
creed by said court. 

Section 2. This act shall take effect upon its 
passage. \^Approved March 17, 1905. 

See also section 3, chapter 249, Acts of 1905. 



[Acts 1906, Chap. 344.] 

AN ACT TO CONFER UPON THE LAND COURT JURIS- 
DICTION TO DETERMINE CERTAIN QUESTIONS RE- 
LATING TO WRITTEN INSTRUMENTS PURPORTING 
TO AUTHORIZE THE SALE, CONVEYANCE, MORT- 
GAGE OR TRANSFER OF REAL ESTATE. 

Be it enacted^ etc., as follows: 

Section 1. Any person having, in a representa- 
tive or fiduciary capacity or otherwise, a power or 
authority, created by any written instrument, to sell, 
convey, mortgage or otherwise transfer any interest 
in real estate, may file a petition in the land court, 
setting forth the act or acts which he proposes to do 
by virtue of such power or authority, and praying 
thathis power or authority under such written instru- 
ment to do such act or acts may be established. 

Section 2. Upon such petition, after such notice 
as the court may direct, the court may determine the 
existence and extent of the power or authority of the 
petitioner to do such act or acts, including the exist- 
ence of the necessity for its exercise and also any 
other fact or circumstance that may be required for 
the exercise of such power or authority. 
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JSection 3. The provisions of chapter four hun- 
dred and forty-eight of the acts of the year nineteen 
hundred and four, and the procedure established 
thereby for proceedings under said chj^ter, shall 
apply to proceedings under this act so far as the 
same may be applicable. 

Section 4. This act shall take eflfect upon its 
passage. [Approved May 2^ 1906. 
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[References are to sections.] 
ACCOUNTS, of recorder and assistant recorders, subject to examination of con- 
troller, 10. 
ACTION, of tort for fraud in procuring decree, 37. 
real, judgment on, how registered, 81. 

of contract against assurance fund, 95. 
who shall be parties to such suit, 96. 

must be begun within six years, 102 
ACTION AT IiA'W, not to affect registered land unless memorandum is regis- 
tered, 79. 
ADDBESS, of owners, how and where entered, 53. 

change of, to be endorsed, 53. 

of plaintiff's attorney, to be on writ, 74. 
ADMINISTilATION, copy of decree granting letters of, to be filed, when, 91. 

memorandum of,' not required, when, 79. 
ADMINISTBATOB, notice to, before issue of certificates to heirs or devisees, 91. 

jurisdiction of probate court to license sale or mortgage of registered land, 92. 
ADVEBSE CTiATMS, how registered, 105. 

fee for registering, 109. 
ADVXSB8E POSSESSION, not to run against registered land, 45. 
APFIDAVIT, of adverse claim, 106. 

of sale under foreclosure to be registered, 62. 
AGENT, required for foreign owner, 21. 

appointed by court, compensation of, 32. 
AGREEMENT, registration is, running with registered land, 44. 
AMENDMENTS, what and how allowed, 22. 

terms of allowance, 22. 

as affecting attachments, 75. 

to certificates, 107. 
ANSWER, in appealed cases in superior court, 13. 

when filed, by whom, and what shall contain, 33. 
APPEAL, from court of registration, 13 ; and see page 36. 

decision on, certified to recorder, 14. 

if not prosecuted, original decree to stand, 15. 
APPEARANCE, in superior court in appeal cases, 13. 

in court of registration, when to be made, 33. 
effect of entering, 35. 
APPLICATION FOR REGISTRATION, a proceedmg in rem against the land, 1. 

by whom made, 18. 

by corporations, how made, 18. 

by minor, how made, 18. 

by i)ersons having power of appointment, 18. 

may be for an easement only, 18 
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[References are to sections.] 
APPLICATION FOR RBOISTilATION— Concluded, 

where filed, 19. 

what it shall contain, 20. 

form of, 20. 

by non-resident, 21. 

amendments to, 22. 

how mach land included, 23. 

if land hounded on a way, 24. 

to he accompanied by plan, 25. 

to he accompanied hy title deeds, 25. 

if subject to a mortgage, 26. 

by rule of court additional facts to be stated, 27. 

while pending, land how dealt with, 28. 

reference of, to examiner, 29. 

report on, by examiner, 29. 

answer to, by objectors, 33. 

order of court dismissing, 36. 

may be withdrawn, 36. 

if land in more than one county, 40. 

index of, kept by recorder, 48. 

trustee may file, 68. 
APPLICATION BOOK, index of applications, 19. 

dealings i>ending registration, 28. 

notice of disposal, 28. 
ASSIGNEE IN INSOLVENCY, entitled to certificate of debtor's land, 87. 

certificate issued to, surrendered when, 88. 

order for reconveyance by, to be registered, 88. 
ASSIGNMENT, of mortgage, how registered, 51. 

entered on mortgagee's certificate, 61. 

certified copy of, to be filed upon issue of assignee's certificate, 87. 
ASSISTANTS, of court, how employed, 7. 

governor and council fix salaries, 12. 
ASSISTANT RECORDERS, who are, 9. 

sworn before judge and give bond, 10. 

may administer oaths, 10. 

who act in absence of, 10. 

shall keep accurate accounts of all moneys, 10. 

governor and council fix salaries, 12. 

may receive petitions, 19. 

to transcribe copy of decree when received, 40. 

how authorized to make registration of voluntary instruments, 54. 

how authorized to make registration of involuntary instruments, 70, 71. 

refer to court any doubtful question, 52. 

conclusive authority to register, 54. 

to keep entry book, 65. 

duty when there is a conveyance in fee, 56. 

duty if grantor retains some land, 57. 

duty when a mortgage is presented, 59. 

how authorized to discharge mortgage, 61. 

duty when a lease is presented, 63. 

how to note a trust, 64. 

when liable personally, 96. 
ASSURANCE FUND, how accumulated, 93-99. 

action against, 95. 

parties to action, 96. 

payments, how made from, 97. 

deficiency, how made up, 98. 
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[References are to sections.] 
ASSURANCE FUND— Concluded. 

income, how used, 100. 

not liable in case of breach of trust, 101. 

damages recoverable, 101. 

actions against, to begin within six years, 102. 
ATTACHMENT, filed is notice to all persons, 60. 

to be noted on entry book, 65. 

how made and registered, 70, 72, 73. 

to be noted on duplicate certificate, 71. 

how reduced, discharged, etc., 61, 72. 

same provisions of law apply to registered land, 73. 

writ to show attorney's address, 74. 

certificates of the action or proceeding of court to be registered, 76. 
ATTORNEY, name of to be indorsed on writ making attachment, 74. 

powers of to be acknowledged and registered, 103. 
ATTORNEY-GENERAL, when notice of application to be given to, 31. 
AUTHORITY, voluntary instrument evidence of, to make registration, 49, 64, 60, 61. 

BOND, of recorder and assistant recorders, 10. 

C ANCPiTiTi A TION, of interests less than estates in fee simple, 61. 

of certificates on making new, 66. 
CERTIFICATES OP TITLE, recorder may issue, 8. 

assistant recorders may issue, 9. 

subject to what encumbrances, 38. 

originals, transcripts of the decrees, 40. 

how made up, 40. 

original and subsequent, what are, 41. 

to two or more, as tenants in common, 42. 

of distinct parcels surrender for one of all, 43. 

of subdivisions of registered land, how obtained, 43. 

conclusive evidence of all matters stated, 46. 

shall contain what, 47. 

new encumbrances, how noted, 61, 105. 

new, entered only upon a transfer in fee, 51. 

new, not entered unless duplicate is presented, 64. 

new, production of duplicate conclusive authority to enter, 64. 

forged duplicate null and void, 64. 

new, how made, 66. 

when grantor sells part of his registered land, 67. 

new, after foreclosure of mortgage, 62, 106. 

how show a trust, 66. 

to new trustee, 66. 

to be referred to in lien statement, etc., 70. 

new, after a sale on execution, 78. 

new, after judgment in a real action, 81. 

new, after decree in equity, 84. 

new, after judgment in partition, 86. 

new, to assignee in insolvency, 87. 

new, after insolvency closed, 88. 

new, after land taken by eminent domain, 89. 

new, after reverter, 90. 

new, by descent or devise, 91. 

new, by license of probate court, 92. 

new, after amendment allowed, 107. 

subject of larceny, R. L., c. 208, } 26. 

See '• Duplicate Certificate." 



82 INDEX. 

[References are to sections.] 
CEBTIFIKD COFT, of mortgage, when registered, 26. 

of certificate, conclusive evidence, 46. 

of certificate, may be obtained at any time, 56. 

of trust instrument, when registered, 64. 
CITATION, form of, 4. 

CIiEBK OF COUBT, recorder is, and duties, 6. 
COMMONWSAIjTH, when to be notified of an application, 31. 

bound by decree, 37. 

subrogated to rights of plaintiff in suit against, 99. 
CONDITION, equitable, how registered, 64. 
CONVS7ANCE, in fee, how made, 66« 

of portion of registered land, 57. 

in mortgage, how made, 59. 

by foreclosure of mortgage, how made, 62, 106. 

by lease, how made, 63. 

in trust, how made, 64. 

by right of eminent domain, 89. 

by descent and devise, 91. 

by license of probate courts, 92. 
COPIES, of instruments filed duly certified may be obtained, 65. 
COBPORATIONS, how apply for registration, 18. 
COSTS, how taxed, 17. 

of survey, how taxed, 35. 

double, for frivolous claims, 105. 
COUNTiT COMMISSIONIiBS, to provide rooms for the court, 1. 
COUBT OF EQUITY, decrees, how registered, 84. 
COUBT, liAND, jurisdiction of, 1 ; and see page 74. 

sittings of, 1. 

always open, 1. 

a court of record, 1. 

rules and procedure, 1. 

how constituted, 2. 

sessions, how held, 3. 

how enforce its decrees, 16. 

not bound by report of examiner, 34. 

to prepare forms of certificates, 48. 

assistant recorders act under rules of, 66. 

may order registered owner to produce his certificate, 72. 

may order surrender or cancellation of certificate, 106. 
CUBTEST, a legal incident of registered land, 69. 

DAMAGE, action in contract for, 95. 

when action for, lies against treasurer of commonwealth, 96. 
DECISIONS, of court, how appealed from, 13. 

final, on appeal to be certified to land court, 14. 

stand, if appeal not prosecuted, 15. 

of court, how enforced, 16. 
DECBEE, affecting registered land to be registered, 84. 

court of equity may require registered owner to execute deeds, 84. 

may appoint trustee to execute deeds for owner, 84. 
DECBEE OF BEGISTBATION, appeals from, 13. 

final, to be entered in accordance with certificate of appellate court, 14* 

to stand if appeal not prosecuted, 15. 

enforced as in equity, 16. 

after transcription of, no instruments recorded, 28. 

when entered, 34, 37. 
dismiss, may be without prejudice, 36. 
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[References are to sections.] 
DBORKB OP REGISTRATION— ConcZtided. 

for registration after hearing, 37. 

bindd the land and quiets title, 37. 

conclusive against all persons, 37. 

not to be opened by reason of the disability of any person, 37. 

fraudulent, when subject to review, 37. 

not opened after transfer for value, 37. 

subject to encumbrances named, 38. 

dated and signed by recorder, 39. 

what to contain, 39. 

certified copy of, to be transcribed into registration book, 40. 

is an agreement that land shall forever remain registered, 44. 
DEED, of registered land, form and effect of, 49. 

registration the operative act, 49. 

filed, is notice to all persons, 50. 

what should contain, 53. 

may be presented and registered in duplicate, 55. 

how registered, 56. 

of part of grantor's land, 57. 

containing power of sale, power to be stated in certificate, 65. 
DEPAUIiT, when entered and whom concluded, 34. '*^ 

DEMANDANT, judgment for, entitled to registration, 81. 

when entitled to new certificate, 82. 
DEPUTY SHERIFF, to attend court, when, 16. 

to post notices on land and make return, 31. 
DESCENT AND DEVISE, on transfer by, new certificate to issue, 91. ^ 
DESCRIPTION OF IiAND, in application for registration, 20, 24. 
DISABTTiTTY, i)ersonB under, how make application, 18. 

decree not opened by reason of, 37. 

of owner to be stated in decree of registration, 39. 
DISCHARGE, of mortgage, how effected, 51, 61. 

of liens and attachments, how effected, 51-72. 
DISCONTINnANCE, as to parties to application, 22. 
DOCKET, of court, by whom kept, 6. 
DOCUMENTS, recorder has custody, and where kept, 7. 

open to public inspection, 55. 
DOWER, a legal incident of registered lands, 69. 

judgment in writ of, to be registered as encumbrance, 83. 
DUPLICATE CERTIFICATE, issued to owner, 40. 

one to each if several owners, 42. 

if more than one issued, note on original, 47. 

if lost, notice to be given to assistant recorder, 54. 

must be presented with all instruments for registration, 54. 

surrendered and cancelled on entry of new certificate, 56. 

to mortgagee, when, 60. 

to lessee, when, 63. 

must be brought in for noting involuntary encumbrances, 71. 

lost, how replaced, 104. 

surrender, how enforced, 106. 

penalty for keeping encumbrances from, 109. 
DUPLICATE, of deeds and other instruments may be registered with originals, 55. 

EASEMENTS, appurtenant to registered land, how treated, 38. 

may be registered separately, 1-18. 
itLECTION, to proceed, when, 29. 
EMINENT DOMAIN, how exercised, 89. 

after reversion, certificate issued to reversioner, 90. 
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[Beferences are to sections.] 
ENCUMBBANCES, every certificate subject to what, 38. 

how entered on certificates, 51. 

how carried to new certificate, 68. 

how discharged, 51, 61, 72, 76. 

memorandum to be entered on certificate, 77. 

enforcement of, 77. 

judgments in writs of dower to be registered as, 83. 
ENTBY, for possession, how registered and perfected, 62. 
ENTRY BOOK, to be kept by assistant recorders, and contents, 66. 
EQUITY, bill in, how to affect registered land, 79. 

certificate of disposal entitled to registration, 80. 

decree, how to affect registered land, 84. 
ESTATES, making up whole title to appear in certificates, 47. 

less than fee simple, registered by memorandum, 51. 
EVIDENCE, conclusive, as to all matters stated in certificate, 46. 

recorder's and deputy sheriff's certificate of service conclusive, 31, 108. 
EXAMINEBS OF TITIiE, how appointed and removed, 13. 

governor and council, fix compensation, 12 ; see also page 77. 

reference of application to immediately, 29. 

applicant's election to proceed after adverse opinion of, 30. 

court- not bound by report of, 34. 

may act as master, 36. 

when liable personally, 96. 
EXECUTION, to be filed with assistant recorder and registered, 77. 

lien-holder obtaining, may petition court for new certificate, 78. 

memorandum of not required, pendency of action having been registered, 79, 

against co-defendants only with treasurer of commonwealth, 97. 
EXECUTOR, notice to, before issuing new certificate to devisee, 91. 

may have license to sell or mortgage registered land, 92. 



3, of recorder and assistant recorders, payable to whom, 10-12. 

for attachment, 73. 

when eminent domain exercised, who pays, 89. 

for assurance fund, 93. 

under act, general provisions, 109. 
FEE STTVTPTiFi, owners of estates in, may apply for registration, 18. 
FORECLOSURE OF MORTGAGE, same methods of as of unregistered land, 62. 

mortgagee's duplicate, if any, to be surrendered, 62. 
FORGERY, makes certificate null and void, 54. 

penalties for, R. L., c 209, §§ 1, 2. 
FORMS, of indexes and certificates, 48. 

of deeds and other instruments, 49. 
FRAUD, effect of upon decree, 37. 

certificate obtained by, 54. 

remedies against parties to, 64. 

remedies after original registration, 96, 96. 

of registration officials and others, 96. 

GOVERNOR, appoints judges and recorder, 2. 

to draw warrant for amount of execution, 97. 
GOVERNOR AND COUNCIL, fix salaries, etc, 12. 

to advise as to investment of assurance fund, 94. 
GREAT POND, notice when land borders on, 31. 
GUARDIAN, application by, 18. 
GUARDIAN AD LITEM, when appointed and how paid, 32. 
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[References are to sectione.] 
OB DEVISKEj, may have new certificate of registered land, 91. 
HIGHWAY, application to state whether applicant claims land within limits of, 24. 
application to state whether applicant desires to have line of, determined, 24. 
line of, how determined, 31. 

decree, subject to, if certificate does not determine boundary of, 38. 
HUSBAND OB WIFE, proceedings for assignment of marital rights, 85. 
when husband to consent to wife's petition, 18. 

INCIDENTS, legal, of registered land, 69. 

INDEX, of applications kept by assistant recorders, 19. 

of instruments made pending application, 28. 

of recorder's memorandum stating disposition of case, 28. 

form of, to be used by assistant recorders, 48. 

of applications and decrees to be kept by recorder, 48. 
INFANTS, application for registration by, 18. 
INFANCY, decree not opened by reason of, 37. 
INNOCENT PUBCHASEB, no right of review against, 37. 

his certificate subject only to encumbrances written thereon, 38. 

vendor's fraud not to affect, 64. 

assumes risk of forged deed and certificate, 54. 

amendments to certificates not to affect, 107. 
INSOLVENCY, assignee in, may recover registered land, 69. 

of owner of registered land, 87. 

after discharge, new certificate, 88. 
INSTBUMENT, voluntary, how take effect, 49. 

voluntary, shall contain what, 53. 

time of reception to be noted, 55. 

registration is from time noted, 55. 

to be numbered, indexed and endorsed, 55. 

voluntary, how registered, 56, 60, 63, 64. 
INTEBEST8 IN BEGISTERED TiAND, less than fee, how registered, 51. 

under implied trust, how registered, 67. 

JUDGES, how appointed, 2. 

vacancy, how filled, 5. 

appoint title examiners, 11. 

salaries of, 12. 

may require deputy sheriff to attend sessions, 16. 
■JUDGMENT, on mortgage note not to open foreclosure, when, 62. 

notice of, to affect registered land, 79. 

final, notice to be registered, 80. 

in real action to be registered, 81. 

in writ of entry to be registered, 82. 

in writ of dower and of waste, 83. 

final in partition, 85. 

against treasurer of commonwealth alone, when, 97. 
JUBISDICnON, of court of registration, 1. 

of probate courts not impaired, 92. 
JUBY TBIAL, on appeals to superior court, see page 36. 

IiAND, if bounds on a way, 24. 

dealt with, pending application, as before, 28. 
when becomes registered land, 28. 
bordering on river, sea or great pond, 31. 
once registered must so remain, 44. 
when sub-divided into lots, plan of, 43. 
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[References are to sections.] 
JjAITD— Concluded. 

registered, how dealt with, 49. 

registered has same legal incidents as unregistered land, 69. 
IiAND REGISTRATION OFFICE, where located and contains what, 7. 
IjARCENT, certificates suhject of, B. L., c. 208, § 25. 
IiEASE, original or certified copy to be presented for registration, 26. 

certificates subject to, for less than seven years, 38. 

for more than seven years to be registered, 49, 63. 

registered prior to partition, to be endorsed, 86. 
TiTEN, under laws of the United States, 38. 

filed is notice to all persons, 00. 

how filed and to contain what, 70. 

how noted on owner's duplicate certificate, 71. 

how discharged, 51, 72. 

how filed against both kinds of land, 76. 

how enforced upon registered and unregistered land, 77. 

new certificate after sale to satisfy, 78. 

on land taken by eminent domain, 89. 
TiTMTTATION OF ACTION, for filing writ of review, 37. 

for compensation under act, 102. 
UNE OF 'WAT, applicant may ask to have it determined, 24. 

notice of such request, 31. 
liOSS OF DUPLICATE CERTIFICATE, notice to be given, 54. 

procedure to obtain new, 104. 

MARRIED WOMAN, when application for registration must have consent of 

husband, 18. 
MASTER, examiner may act as, with same authority, 35 ; and see i>age 77. 
MATOR, when notice of application to be given to, 31. 
MECHANIC'S UEN. iSee"Lien." 
MEMORANDA, affecting title, recorder may make, 8. 

assistant recorder may make, 9. 

forms of, 48. 

of all interests less than a fee, 51. 
MEMORANDUM, of filing application for registration to be recorded, 19. 

of recorder stating disposition of case to be recorded, 28. 

of instrument creating interest less than a fee simple, 51. 

reference to court, as to the proper form of, 52. 

authority for making, 54. 

dnplicate certificate to be presented for, 54. 

of issue of mortgagee's duplicate certificate, 60. 
MINOR, application by, how made, 18. 

court of equity may appoint trustee to execute deed, 84. 
MONEYS, received by recorder and assistant recorders, how kept and paid, 10-12. 
MORTGAGE, consent of mortgagee to mortgagor's application not required, 18. 

decree in case such consent be not given, 18. 

to which application or decree is subject, 26. 

to be presented for registration, 26. 

when certified copy may be presented for registration, 26. 

registration the operative act, 49. 

filed is notice to all persons, 50. 

should contain what, 53. 

may be registered in duplicate and one taken away, 65. 

how dealt with, 59. 

takes effect from time of registration, 59. 

how registered, 60. 

mortgagee's duplicate certificate, 60. 
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MORTGAGE— ConcZwcfecJ. 

how assigned and discharged, 61. 

how foreclosed, 62. 

bill to set aside foreclosure sale, 62. 

of land held in trust, 65. 

on land partitioned, 86. 

foreclosed, surrender of mortgagee's duplicate required, 62. 

if improperly foreclosed, assurance fund not liable, 101. 
MOTION, for general default, 34. 

to set down case for hearing, 35. 
MUNIMENTS OF TITIjB, to accompany application, 25. 

when may be withdrawn, 25. 

NAME, of grantee in every deed to be endorsed thereon, 53. 
NEGLIGENCE, one without, may sue for loss, etc., 95. 

of registration officials, remedy for, 96. • 

NOTICE, of court, returnable as court may direct, 1. 

of court, how signed and sealed, 4. 

of filing application to be recorded, 19. 

to petitioner of filing title report, 29. 

of application, to whom addressed, 30. 

of application, how and when published, 30. 

form of, 30. . ' . 

of application, on whom and when served, 31. 

to mayor or selectmen when line of public way to be determined, 31. 

to attorney-general when land borders on navigable river or shore, etc., 31. 

recorder's certificate of service conclusive, 31. 

of application, court may order additional, 31. 

of disposal of application, to be recorded, 28. 

to all persons, every filed instrument to be, 50. 

to registered owner, how served, 53. 

to registered owner to produce duplicate certificate, 71. 

of pending suit, etc., 79. 

of issuing new certificate to heirs and devisees, 91. 

after original registration, how served, 108. 

OATH, assistant recorders may administer, 10. 

by applicants for registration, 20. 
form of, 20. 

to amendments of application, 22. 
OCCUPANTS, of adjoining land, to be named in application, 20. 

of adjoining land, to be named in citation, 30. 
OPERATIVE ACT, what is, to convey registered land, 49. 
ORDERS OF COURT, run where and where returnable, 1. 

forms of, 4. 

appeal from, 13. 

stand if appeal not prosecuted, 15. 

how enforced, 16. 
O'WNERS, of adjoining land to be named in application, 20. 

of adjoining land to be named in citation, 30. 

of registered land may convey, mortgage, lease, etc., 49. 
OWNER'S DUPLICATE CERTIFICATE, what is and who entitled to, 40. 

to have memorandum of what, 51. 

noted with all interests less than fee, 51. 

to be presented, when, 54. 

to be produced by order of court, 71. 

if lost, remedy, 104. 

surrender of, how enforced, 106. 
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[Referencee are to sectloDB.] 
FABTTTION, memorandum of suit, to be registered, 79. 

final judgment, how registered, 85. 

memorandum of to be endorsed on mortgage or lease, 86. 
"PENALTY, for conveying land, sul^ect to encumbrance not registered, etc., 110. 
FEBJUBIT, any false oath required by act, B. L., c. 210, § 1. 
PETITION. iSee "Application." 
PLAN, should accompany application, 25. 

may be required by court, 35. 

of subdivision of land, how approved, 43. 
POSSESSION, ADVERSE, no title by, acquire in registered land, 45. 
POST-OFFICE ADDRESS, of grantee to be endorsed on deed, 63. 

any change of, to be endorsed, 53. 
POWERS, how registered and noted, 65. 

of attorney, form of, 103. 
PRACTICE OF COTJRT, like probate courts, 1. 
PRESCRIPTION, no rights by, as against registered land, 45. 
PROCESSES OF COURT, where returnable, 1. 

form of, 4. 

how enforced, 16. 

how served on foreign applicant, 21. 

to compel production of certificate, 71, 106. 
PROOF OF SERVICE OF NOTICES, by recorder and deputy sheriffs, 31, 108. 
PUBLIC WAY, land bounded on, 24.' 

QUESTIONS OF LAW, taken to supreme judicial court, 13. 

may be reported by court to supreme judicial court, 13. 
QUTBTINO TITLE, decrees, how registered, 84. 

RECORDER, by whom appointed, and duties, 6, 10. 

acts under direction of court, 7. 

may employ assistants, 7. 

may act in any county, 8. 

has direction of registers of deeds, 9. 

pays fees quarterly to state treasurer, 10. 

salary fixed by the governor and council, 12. 

to send to register notice of disposal, 28. 

to give petitioner notice of report of examiner, 29. 

to publish notice of application, when, 30. 

to mail notices to whom, 31. 

certificate of service conclusive evidence, 31, 108. 

duties when a case is closed, 40. 

to keep indexes of applications and decrees, 48. 

to prepare forms for assistant recorders, 48. 

pays over assurance fund to state treasurer, 94. 

when liable personally, 96. 
RECORDS, open to public inspection, 55. 

REGISTERED LAND, to remain subject to legal incidents, 69. 
REGISTERS OF DEEDS, official designation of, and duties, 9. 
REGISTRATION, a proceeding in rem^ 1. 

who may apply for, 18, 68. 

decree for, when entered, 34, 37. 

decree for, conclusive against all persons, 37. 

every decree subject to what, 38. 

decree for, how and where transcribed, 40. 

the operative act to convey the land, 49. 

must be made where, 49. 

of interests less than estates in fee simple, 51. 
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[References are to sectioDB.] 
KEGISTKATION— Conc/Mded. 

dates from date of reception of instrumeut, 55. 

of voluntary instruments, how made, 66, 60, 63, 64. 

of involuntary encumbrances, how made, 70, 71. 
BEGISTRATION' BOOK, what it is, and how kept, 40. 

no alteration in, after attestation, except, etc, 107. 
BETUKN' DAY OF NOTICE, not less than twenty or more than sixty days 

from issue, 31. 
BEVEBSION, of land taken by eminent domain, 90. 
BEVIKW, granted if fraud shown, and title unchanged, 37. 

writ of, affecting registered land, 79. 
RIVSjB, notice when land borders on, 31. 
BUIiES OP COURT, by whom made and approved, 1. 

may require additional facts in application, 27. 

SATiABTFaS, of officials, how fixed and paid, 12. 
SAIiE, of land, while application pending, 28. 

of land, after decree for registration, 56. 

power of, to be stated in certificate, 65. 

of registered land by license of probate court, 92. 
SEA, notice when land borders on, 31. 
SEAIi, court to have, 1. 

to be affixed to all processes, 4. 

who affixes it, 6. 

to be on certificates, 9, 40. 
SEIjECTMEN, when notice of application to be given to, 31. 
SESSIONS OF COUBT, different at same time, 2. 
SEVERANCE, of application may be ordered, 23. 
SHERIFF, may be required by judge to have deputy attend sessions, 16. 

or deputy, to post notice on land, 31. 

fees for services, 109. 
SUBSEQUENT CERTIFICATES, form of, 41. 
SUBSTITUTION, of parties, 22. 

SUITS, pending, notice of, to be filed and registered, 79. 
SUPREME JUDICIAIi COURT, to approve rules, 1. 

to remove examiners, 11. 

appeal to, 13. 

report of questions of law to, 13. 

clerk to certify to recorder end of appeal, 14. 
SUPERIOR COURT, appeal to, 13. 

jury trial in, on appealed case, 13; and see page 36. 

to certify to governor amount due on execution against assurance fund, 95. 
SURRENDER, of owner's duplicate, when conveyance in fee, 56, 62. 

of mortgagee's duplicate, when mortgage is discharged, 61. 

of duplicate certificates, how enforced by court, 104, 106. 
SURVEY, may be ordered by court, 35. 

cost of, how taxed and apportioned, 35. 
SURVrVAIi, of action against assurance fund, 102. 

TAXES, certificate of title subject to what, 38. 

deed under sale for non-payment of, 71-78. 
TENANTS, for years to join in application with those having the reversion, 18, 

of undivided shares, not to apply separately, 18. 

in common, each may have certificate, 42. 
TIME, of reception of instruments to be noted, 55. 
TORT, action of, for fraud in procuring decree, 37. 

action of, for loss of interest in registered land, 95. 
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TBANSCBEPTION, of decree, no papers recorded after, 28. 
TBISASUKEB OF OOMMONWXSAI^FH, receives moneys quarterly, 10. 

pays all salaries and expenses of court, except, etc., 12. 

keeps assurance fund invested, 94. 

actions against, 96. 

to pay executions from assurance fund, 97. 

subrogated to all rights of plaintiff against assurance fund, 99. 
TBUST, how registered, 64. 

transfers under, 65. 

implied or constructive, how noted, 67. 
TBUSTEE, by new appointment, new certificate to, 66. 

may always petition for registration unless prohibited, 68. 

by order of court to release interest, 84. 

breach of trust by, not recoverable from assurance fund, 101. 

VACANCY, in court, how filled, 2. 

in office of recorder, how filled, 9. 
VABIANCE, in certificates, original goyems, 40. 

WASTE, judgment in writ of, may be registered, 83. 
WAYS, land bounding on, 24. 

applicant may ask to have lines of, determined, 31. 

certificate subject to what, 38. 
WUiL, how it affects registered land, 49. 

memorandum as to probate of, 79. 

certified copy to be filed, when, 91. 
WHIT, of review, when allowed, 37. 

of execution, sale under, how registered, 78. 

memorandum of, to be registered, 79. 

of entry, jadgment, how registered, 82. 

of dower, judgment, how registered, 83. 

of waste, judgment, how registered, 83. 
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